CITY OF NEWPORT BEACH
HEARING OFFICER AGENDA

Newport Beach City Hall, Council Chambers
3300 Newport Boulevard
Thursday, December 15, 2011 — 9:30 a.m.

Judge John C. Woolley, Hearing Officer

Staff Members:
Brenda Wisneski, AICP Deputy Community Development Director
Javier Garcia, AICP Senior Planner

1) CALL MEETING TO ORDER

2) APPROVAL OF MINUTES

3) PUBLIC HEARINGS

Item No. 1. Abatement Period Extension Request — Dr. Frankenberger — Abatement Period
Extension No. PA2010-147
601 Irvine Avenue Council District 2

Summary: Application for extension of the abatement period in accordance with Section

20.38.100 C.4 of the Newport Beach Municipal Code. The property is occupied by a
940 square foot dental office and a 1,550 square foot residential unit. No new
development or construction is proposed at this time. The applicant wishes to allow
the existing nonresidential use to continue for an extended period of time without
abatement for a period of 10 years. The property is located in the R-1 (Single-Unit
Residential) District.

Recommended
Action: 1) Conduct public hearing; and
2) Hearing Officer determination. Options include continuance, approval of
Abatement Period Extension No. PA2010-147 with conditions, or denial of
abatement period extension. In the latter two cases, the Hearing Officer may
instruct staff to prepare a Resolution for signature.
CEQA
Compliance: The project is exempt from environmental review pursuant to Section 15301, Class 1
(Existing Facilities) of the Implementing Guidelines of the California Environmental
Quality Act.
ltem No. 2. Abatement Period Extension Request - The Rawlins Family Trust - Abatement Period
Extension No. PA2011-032
1441 and 1455 "J" Superior Avenue Council District 2
1

This hearing is subject to the Ralph M. Brown Act. Among other things, the Brown Act requires that the Hearing Officer’'s
agenda be posted at least seventy-two (72) hours in advance of each regular hearing and that the public be allowed to comment
on agenda items before the Hearing Officer and items not on the agenda but are within the subject matter jurisdiction of the
Hearing Officer. The Hearing Officer may limit public comments to a reasonable amount of time, generally three (3) minutes per
person.

It is the intention of the City of Newport Beach to comply with the Americans with Disabilities Act (“ADA") in all respects. If, as
an attendee or a participant at this hearing, you will need special assistance beyond what is normally provided, the City of
Newport Beach will attempt to accommodate you in every reasonable manner. If requested, this agenda will be made available in
appropriate alternative formats to persons with a disability, as required by Section 202 of the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12132), and the federal rules and regulations adopted in implementation thereof. Please contact the
Community Development Department at least forty-eight (48) hours prior to the hearing to inform us of your particular needs and
to determine if accommodation is feasible at 949-644-3200.



4)

5) ADJOURNMENT

Summary:

Recommended
Action:

CEQA
Compliance:

Item No. 3.

Summary:

Recommended
Action:

CEQA
Compliance:

Application for extension of the abatement period in accordance with Section
20.38.100 of the Newport Beach Municipal Code. The property is occupied by an
8,233 square foot medical office building and a vacant lot utilized for boat storage
purposes. No new development or construction is proposed at this time. The applicant
wishes to allow the existing nonresidential use to continue for an extended period of
time without abatement for a period of 10 years. The property is located in the Multi-
Unit Residential [(RM) 2420)] District.

1) Conduct public hearing; and

2) Hearing Officer determination. Options include continuance, approval of
Abatement Period Extension No. PA2011-032 with conditions, or denial of
abatement period extension. In the latter two cases, the Hearing Officer may
instruct staff to prepare a Resolution for signature.

The project is exempt from environmental review pursuant to Section 15301, Class 1
(Existing Facilities) of the Implementing Guidelines of the California Environmental
Quality Act.

Abatement Period Extension Request — Lisa de Lorimier - Abatement Period
Extension No. PA2011-033
1455 Superior Avenue “G” Council District 2

Application for extension of the abatement period in accordance with Section
20.38.100 C.4 of the Newport Beach Municipal Code. The property is currently vacant,
but has been utilized for boat storage purposes for a number of years since 2006.
There are no structures on site and no new development or construction is proposed
at this time. The applicant wishes to allow the existing nonresidential use to continue
for an extended period of time without abatement for a period of 10 years. The
property is located in the Multi-Unit Residential [(RM) 2420)] District.

1) Conduct public hearing; and

2) Hearing Officer determination. Options include continuance, approval of
Abatement Period Extension No. 033 with conditions, or denial of abatement
period extension. In the latter two cases, the Hearing Officer may instruct staff to
prepare a Resolution for signature.

The project is exempt from environmental review pursuant to Section 15301, Class 1
(Existing Facilities) of the Implementing Guidelines of the California Environmental
Quality Act.

PUBLIC COMMENTS ON NON-AGENDA ITEMS

Public comments are invited on non-agenda items generally considered to be within the subject matter
jurisdiction of the Hearing Officer. Speakers must limit comments to three (3) minutes. Before speaking,
we invite, but do not require, you to state your name for the record. The Hearing Officer has the discretion
to extend or shorten the speakers’ time limit on non-agenda items, provided the time limit adjustment is
applied equally to all speakers. As a courtesy, please turn cell phones off or set them in the silent mode.

REV: 12-7-11



If in the future, you wish to challenge in court any of the matters on this agenda for which a public hearing is to
be conducted, you may be limited to raising only those issues which you (or someone else) raised orally at the
public hearing or in written correspondence received by the City at or before the hearing.

Any writings or documents provided to the Hearing Officer regarding any item on this agenda will be made
available for public inspection in the office of the Planning Division located at 3300 Newport Boulevard, during
normal business hours.

APPEAL PERIOD: An appeal may be filed with the Director of Community Development or City Clerk, as
applicable, within fourteen (14) days following the date the action or decision was rendered unless a different
period of time is specified by the Municipal Code (e.g., Title 19 allows ten (10) day appeal period for tentative
parcel and tract maps, lot line adjustments, or lot mergers). For additional information on filing an appeal,
contact the Planning Division at 949 644-3200.

REV: 12-7-11



CITY OF NEWPORT BEACH
HEARING OFFICER STAFF REPORT
December 15, 2011 Hearing

Agenda ltem _1

SUBJECT: Frankenberger Property- Abatement Extension Request - (PA2010-147)
601 Irvine Avenue

APPLICANT: Dr. Arnold Frankenberger, Property Owner

PLANNER: Javier S. Garcia AICP, Senior Planner
(949) 644-3206, jgarcia@newportbeachca.gov

PROJECT SUMMARY

Application for extension of the abatement period in accordance with Section 20.38.100
C.4 of the Newport Beach Municipal Code. The property is occupied by a 940 square
foot dental office and a 1,550 square foot residential unit. No new development or
construction is proposed at this time. The applicant wishes to allow the existing
nonresidential use to continue without abatement for a period of 10 years.

RECOMMENDATION

Staff recommends the Hearing Officer conduct a public hearing, receive testimony from
the applicant, the city staff, and members of the public. At the conclusion of the public
hearing, it is recommended that the Hearing Officer:

1. Adopt the attached Resolution, based on the findings and considerations
discussed in this report, approving the Abatement Period Extension to ten years
(See Attachment No. 1).
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INTRODUCTION

Project Setting

The subject property is located on the northwest corner of Irvine Avenue and 15"
Street. The property is bounded on all sides by residential uses, with the exception of
Newport Harbor High School located across Irvine Avenue to the east.

Project Description

The applicant requests an extension of the abatement period of the nonconforming
nonresidential use which is located in the in the R-1 (Single-Unit Residential) District
(Attachment No. 2). The property is occupied by a 940 square foot dental office and a
1,550 square foot residential unit. No new development or construction is proposed at
this time. The applicant wishes to allow the existing nonresidential use to continue for
an extended period of time without abatement for a period of not less than 10 years.
Photos of the existing building are provided as Attachement No. 3

Background

Information submitted by the applicant and available in city records indicate, the building
was constructed in 1948. The property was included in the Seaquist Annexation that
was adopted in 1956 for single-family residential use (R-1) and was the only property in
the annexed area that contained a nonresidential use (mixed use). The building has
been nonconforming since that time, 55 years.

On June 15, 1971, the Modifications Committee approved Modification Permit No. 340,
to allow structural alterations to the nonconforming mixed-use building. The plans from
that approval are attached for the Hearing Officer's information (Attachment No. 4). The
site plan shows parking for six vehicles, two of which are garage spaces for the
residential unit.

The applicant purchased the property in August 1998 with the 2,490 square-foot mixed-
use building. Although the building has been remodeled in the past, there have been no
significant changes to the size of the building.

On July 25, 2006, the Newport Beach City Council adopted Resolution No. 2006-76
approving a comprehensive update to the Newport Beach General Plan (“General Plan
Update”).

On January 28, 2008, the City Council adopted Ordinance No. 2008-05, which in addition
to other Zoning Code changes, established the maximum time period for the abatement
and termination of nonconforming uses in residential districts.
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On October 25, 2010, the City Council Adopted a Comprehensive Update to the Zoning
Code (Newport Beach Municipal Code Title 20, NBMC) bringing consistency between the
Zoning Code and the Land Use Element of the General Plan. The subject property has
remained nonconforming since annexation on August 13, 1956. The nonresidential use of
the property is subject to abatement in accordance with the following Section of Chapter
20.38 of the NBMC:

20.38.100 Abatement Period.

C. Residential zoning districts involving a structure. In residential zoning
districts or in an area where residential uses are allowed in planned
community districts or specific plan districts, a nonconforming use of land
involving a structure shall be discontinued as follows:

1. Abatement period. A nonconforming use of land involving a structure
in a residential zoning district shall be discontinued on the earliest
date as follows:

a. Within one year; or

b. Upon the expiration of the term of a lease on the property.
Any lease shall be the last lease entered into for the subject
property prior to December 7, 2007; or

c. Upon the expiration of a current operating license that is
required by State law.

The City sent letters to all known properties with uses that are subject to abatement. The
abatement order for the subject property was issued on July 26, 2010. Staff explained to
those owners the options available to them to remedy their individual situations. Those
remedies may include conversion of use or development to a residential use; request for
extension of the abatement period; and/or request to amend the General Plan, Coastal
Land Use Plan (where applicable) and Zoning Code to allow the continuation of the
commercial use. In the case of the subject application, the owner chose to pursue an
extension of the abatement period to amortize his investment of the current improvements
on the subject property.

DISCUSSION

General Plan

The Land Use Element of the General Plan generally guides the future development of
the City and would generally allow the continuation of legally established structures and
uses;, and does not specify requirements for abatement of nonconforming uses. The
Zoning Code is the regulatory tool that implements and regulates the provisions of the
General Plan.
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Zoning Code

In the case of the subject property, in order to make it consistent with the Zoning Code,
would require the abatement of the nonresidential use. However, the Zoning Code
allows for a procedure to grant an extension of the abatement period for the continued
use of the existing building and nonresidential use. The approval authority for the
extension lies with the Hearing Officer in accordance with the provisions of Section
20.38.100C 4b of the NBMC. The Hearing Officer is also required to conduct a public
hearing on the request in compliance with Chapter 20.62 of the NBMC.

Findings and Considerations:

In accordance with the provisions of Chapter 20.38 of the NBMC, the Hearing Officer,
by resolution, shall approve, conditionally approve, or deny the request for an extension
to the abatement period. The resolution shall include: findings of fact; evidence
presented of economic hardship arising from the abatement proceedings; the
nonconformity’s impact on the community; and other factors that may affect the length
of the abatement period required to avoid an unconstitutional taking. Once the Hearing
Officer makes his determination, he will direct staff to prepare the appropriate resolution
to approve or deny the extension request.

In accordance with the provisions of Section 20.38.100 (C-4c), the Hearing Officer in
reviewing an application for an extension to the abatement period shall consider the
following:

(1) Length of the abatement period in relation to the owner's investment in the
use;

(2)  Length of time the use was operating prior to the date of nonconformity;

(3)  Suitability of the structure for an alternative use;

(4)  Harm to the public if the use remains beyond the abatement period; and

(6)  Cost and feasibility of relocating the use to another site.

The applicant has submitted information in support of the request (Attachment No. 3).
Staff has reviewed the information submitted by the applicant and has summarized it
below to address the findings and considerations that the Hearing Officer may use in
making his determination.

(1)  Length of the abatement period in relation to the owner's investment
in the use;

The current owner purchased the building in August 1998, and was the leaseholder
from 1982 to 1998. According to the property owner and city records, the building has
been occupied as a mixed use since before annexation. The property owner operates
the dentist office and occupies the residential unit on site. The property owner would
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suffer economic hardship if required to abate the use since the dental office is his
primary means of support.

The one year abatement period specified by the Municipal Code is not of sufficient
duration to amortize the property owner's investment, especially since the dental office
provides his primary income. The information submitted by the tenant's attorney
indicates that a minimum abatement period of ten years (December 15, 2021) is
necessary to recover his investment in the property and to avoid an unconstitutional
taking of the property owner's property.

The applicant indicates that he has made $55,000 in improvements since purchasing
the property in 1998. The improvements were not related to building permits that staff
could identify, but may be related to dental equipment installed.

Therefore, it is noted that the Hearing Officer may consider the requested ten year
abatement period and may consider a greater period of time to account for the potential
loss in income and ensure avoidance of an unconstitutional taking of property.

(2) Length of time the use was operating prior to the date of
nonconformity;

According to building records, the building was constructed in 1948 as a mixed-use
building. It has maintained a nonresidential use and one dwelling unit since its original
construction. The property was annexed as unincorporated territory to the city in 1956.
Therefore, building and its mixed-use have been nonconforming for the past 55 years.

The existing structure and use conformed to the Land Use Element of the General Plan
and Zoning District of the County of Orange prior to annexation.

(3) Suitability of the structure for an alternative use;

The building could be modified to accommodate other commercial or residential uses.
The current portion of the building occupied by the dentist office is suitable for an
expansion of the existing residential use without extensive demolition, or major
renovation. An expansion of the existing residential use would conform to current
Municipal Code requirements pertaining to floor area and parking (two-car garage exists
on site).

However, the loss of the property owner's primary income due to abatement would
subject the property owner to additional economic hardship.
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(4) Harm to the public if the use remains beyond the abatement period;
and

As seen in the aerial photo of the vicinity below, the subject property is surrounded by
residential uses and Newport Harbor High School across the street. However, it should
also be noted that the nonresidential use of this property was established prior to
annexation and has not proven to be incompatible or detrimental to the neighborhood. It
is anticipated that the continued dental office use will not have any negative impact on
the residential uses or school use in the vicinity.

SURROUNDING
RESIDENTIAL TRACT

>

SURROUNDING
RESIDENTIAL TRACT

SUBJECT PROPERTY v o NGRS f P XS T
601 IRVINE AVENUE > ‘5? Py, LA NEWPORT HARBOR |}
o "'!,}0 - v‘v(‘:\,ﬁf;,\\ o X, % HIGH SCHOOL

(5) Cost and feasibility of relocating the use to another site.

The applicant’'s submittal indicates that the relocation of the present use would be costly
since there is no comparable building within the vicinity. Consequently, relocation would
result in a loss of clientele and could result in a prolonged loss of revenue as clientele is
reestablished in a new location. In addition, the costs associated with the dental
equipment and office improvements would also be lost or not fully recovered by
relocation.

Recommendation

As discussed in Finding and Considerations section above, the applicant has presented
information and a request to extend the abatement period for a minimum of ten years.
Staff recommends that the request for the extension be approved for ten years based
on the following findings and considerations:
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. That the applicant would suffer significant economic hardship as a result of the
abatement requirement, since this is the owner’s primary revenue source and he
occupies the residential unit. Additionally, tenant improvements performed and
costs incurred in pursuit of the dental clientele will be lost and not easily
recoverable since there are no commercial locations in close proximity of the
subject property.

. One year is not adequate to amortize the property owner's investment, especially
since the dental office provides the property owner's primary income. An
abatement period of ten years (December 15, 2021) is appropriate to allow the
owner to maintain the flow of income and to avoid an unconstitutional taking of
the property.

. That the property became nonconforming in 1956 when the area was annexed,
and the City Council adopted Ordinance No. 795 which established the Land Use
Designation and the Zoning Designation (Single-Family Residential Use, R-1.

. That the building is suitable for conversion from the existing commercial use to
provide an expansion of the existing residential unit within the existing structure,
without displacing the owner from the residence during construction.

. That the existing mixed-use building (dental office) is located in an area that is
occupied by residential uses and a high school across the street. There are no
other commercial or nonresidential uses in the vicinity. However, it is anticipated
that the continued nonresidential use of a portion of the mixed-use building will
not have a negative impact on the uses in the vicinity.

. That the mixed-use building has been in place for 63 years and has not posed
any negative impact on the neighboring uses.

. That the relocation of the nonresidential use would be costly and would result in
a loss of clientele, and could result in a prolonged loss of revenue as clientele is
reestablished in a new location.

CONCLUSION

Based on the information submitted by the applicant, adequate justification has been
presented to extend the period of abatement. Therefore, in accordance with the provisions
of Section 20.38.100 of the NBMC, the Hearing Officer may approve the request for
extension of the abatement period based on the Findings and Consideration and
testimony presented at the hearing. It is recommended that the Hearing Officer take the
following action;

Adopt the attached Resolution, based on the findings and considerations
discussed in this report, approving the Abatement Period Extension to ten years
(See Attachment No. 1).
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Environmental Review

The project is categorically exempt under Section 15301, of the California
Environmental Quality Act (CEQA) Guidelines - Class 1 (Existing Facilities).

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to property owners within
300 feet of the property and posted at the site a minimum of 10 days in advance of this
hearing, consistent with the Municipal Code. Additionally, the agenda for this meeting
was posted at City Hall and on the City website.

Prepared by: Submitted by: /)

Javier S.'Garcia; AICP Bren{i Wlsnesk(

Senior Planner Deputy Commumty eveiopment Director
ATTACHMENTS

NO. 1 Draft Resolution Approving the Abatement Extension Request
NO. 2 Applicant’s Extension Application

NO. 3 Site Photos

NO. 4 Modification Permit No. 340, Project Plans, June 15, 1971

F:\Users\PLN\Shared\PA's\PAs - 2010\PA2010-147\PA2010-147 staff report 12-15-2011.docx
Tmplt: 06/22/11



DRAFT RESOLUTION APPROVING
THE ABATEMENT PERIOD EXTENSION
601 IRVINE AVENUE
(PA2010-147)

ATTACHMENT No. 1



RESOLUTION NO. HO 2011-

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH APPROVING THE ABATEMENT
EXTENSION PERIOD FOR THE PROPERTY LOCATED AT
601 IRVINE AVENUE (PA 2010-147)

WHEREAS, Chapter 20.38.100 of the Newport Beach Municipal Code (NBMC)
requires nonconforming nonresidential uses in residential zoning districts to be abated
and terminated upon the expiration of time periods identified by the NBMC. Following
the issuance of an Abatement Order, Chapter 20.38.100 provides that a property owner
may request an extension of the abatement period in order, to amortize a property
owner's investment in the property and avoid an unconstitutional taking of property; and

WHEREAS, an application was filed on behalf of Dr. Frankenberger, the property
owner and tenant, with respect to property located at 601 Irvine Avenue, and legally
described as a portion of Lot 18, Newport Heights Tract, requesting an extension of the
abatement period specified by the Newport Beach Municipal Code (NBMC) Section
20.38.100, (Abatement Periods). If granted, the extension will allow the continued
operation of an existing commercial use for ten years (December 15, 2021). The
property is located in the R-1 Zoning District (Single-Unit Residential), where such
nonresidential uses are not permitted; and

WHEREAS, a public hearing was held on December 15, 2011, in the City Hall
Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time,
place and purpose of the meeting was given in accordance with the NBMC and other
applicable laws. Evidence, both written and oral, was presented and considered at this
meeting; and

WHEREAS, the hearing was presided over by Hon. John C. Woolley, retired
Judge (California Superior Court, Orange County), Hearing Officer for the City of
Newport Beach, and

WHEREAS, the findings and considerations of Section 20.38.100 (D.4) of the
NBMC and facts in support of the findings and considerations are as follows:

1 The length of the abatement period is not appropriate considering the
owner's investment in the use;

Facts in Support of Finding: The one year abatement period specified by the Municipal
Code is not of sufficient duration to amortize the property owner’s investment, especially
since the dental office provides the primary income. The applicant indicates that a
minimum abatement period of ten years (December 15, 2021) is necessary to recover
his investment in the property and to avoid an unconstitutional taking of the owner’s
property.




City of Newport Beach

Hearing Officer Resolution

Abatement Extension — Dr. Frankenberger
(601 Irvine Avenue)

Page 2 of 3

2. The length of time the use was operating as a nonconforming use justifies
the extension of the abatement period beyond the code specified one year.

Facts in Support of Finding: The building was constructed in 1948 as a mixed-use
building. It has included a nonresidential use and dwelling unit since its original
construction. The property was annexed to the city in 1956. The building and mixed-use
have been nonconforming for the last 55 years. Therefore, an extension to the one-year
abatement period is justified due to the significant length of time that the nonconforming
use has been operating before becoming subject to abatement.

3. The existing structure is suitable for conversion to an alternate use, as an
expansion of the existing residential unit.

Facts in Support of Finding: The current portion of the building occupied by the dentist
office is suitable for an expansion of the existing residential use without extensive
demolition, or major renovation. An expansion of the existing residential use would
conform to current Municipal Code requirements pertaining to floor area and parking
(two-car garage exists on site).

4. No harm to the public will result if the nonresidential use remains beyond
the one year abatement period.

Facts in Support of Finding: The existing mixed-use was established 63 years ago, prior
to annexation and has not proven to be incompatible or detrimental to the
neighborhood. It is anticipated that the continued dental office use will not have any
negative impact on the residential uses or school use in the vicinity.

5. The cost and feasibility of relocating the use to another site cannot be
accommodated within the code specified one year abatement period.

Facts in Support of Finding: The relocation of the present use would be costly since
there is no storefront unit or comparable building located in the vicinity. Consequently,
relocation would result in a loss of clientele and could result in a prolonged loss of
revenue as clientele is re-established in a new location. In addition, the costs associated
with the improvements made to the interior of the structure to accommodate the dental
office would also be lost or not fully recovered by relocation.

WHEREAS, this activity has been determined to be categorically exempt under
the requirements of the California Environmental Quality Act under Class 1 (Existing
Facilities). This class of projects has been determined not to have a significant effect on
the environment and is exempt from the provisions of CEQA. This activity is also

F:\Users\PLN\Shared\PA's\PAs - 20l00PA2010-147\PA2010-147 Reso of Approval - 12-15-201 1.doex



City of Newport Beach

Hearing Officer Resolution

Abatement Extension — Dr. Frankenberger
(601 Irvine Avenue)

Page 3 of 3

covered by the general rule that CEQA applies only to projects that have the potential
for causing a significant effect on the environment (Section 15061(b)(3) of the CEQA
Guidelines. It can be seen with certainty that there is no possibility that this activity will
have a significant effect on the environment and therefore it is not subject to CEQA.

NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby approves the
requested Abatement Period Extension (PA2010-147), subject to the findings and
considerations set forth above.

Section 2. The Abatement Period Extension for the property located at 601 Irvine
Avenue, and legally described as a Portion of Lot 18, Newport Heights Tract, is hereby
extended and will expire on December 15, 2021, at which time all nonresidential use of
the property shall cease or the building be demolished, unless an additional extension of
the abatement period is granted; or an appropriate change in the Zoning District, and the
General Plan Land Use Designation are approved and adopted prior to that date; or a
change to the Zoning Regulations pertaining to nonconforming uses or their abatement
are approved and adopted prior to that date

Section 3. This action shall become final and effective fourteen (14) days after the
adoption of this Resolution unless within such time an appeal is filed with the City Clerk
in accordance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

APPROVED AND ADOPTED THIS DAY OF 2011.

By:

Hon. John C. Woolley, retired Judge
(California Superior Court, Orange County)
Hearing Officer for the City of Newport Beach

ATTEST:

City Clerk

FAUsers\PLN\Shared\PA's\PAs - 2010\PA2010-147\PA2010-147 Reso of Approval - 12-15-201 1.doex



APPLICANT'S EXTENSION APPLICATION
601 IRVINE AVENUE
(PA2010-147)

ATTACHMENT No. 2



Abatement Period Extension Appljgafign,

Planning Depariment PLANNING DEPARTMENT
3300 Newport Boulevard, Newport Beach, CA 92€63
(949) 644-3200 Telephone | (949) 644-3229 Facsimile 0CT 29 2010
www.newportbeachca.qov 2
Property Owner/Applicant Contact (if different) CITY OF NEWPORT BEACH
Name: Dr. Amold‘Frankenberger Name: Dennis.D. O'Neil
Mailing Address; _ 601 Irvine Avenue Mailing Address: _O'Neil LLP
Newport Beach, CA 92663 19900 MacArthur Blvd., Suite 1050, Irvine, CA 92612
Phone: (949 ) _0646-8822 Phone: (949) _798-0734
Fax: (949) _645-5663 Fax: (949) _798-0511
Email Address: _thetoothfactory(@yahoo.com Email Address: _doneil@oneil-llp.com
Owner's Affidavit
(1) (We) _Dr. Amold Frankenberger depose and say that (I am) (we are) the owner(s) of the
property (ies) involved in this application. (1) (We) further cerlify, under penalty of perjury, that the foregoing
staternents and answers hersin contained and the information herewith submitted are in all respects true and
correct to the best of (my) (our) knowledge andtelief. S
Signature(s) 7 AL | z M Date / &/’?/ // (&
NOTE: An agent may sign for the owner if written authorization from the record owner is filed with the application.

Please answer the questions below. Attach additional shests, if necessary.

1

Please describe how abatement of the use at this time relates to your investment in the use.

I own the building located at 601 Irvine Avenue and occupy approximately 940 sq. fi, as my dental office and

reside in the remaining 1,550 sq. ft. of the building. I have invested over $§55,000 in office improvements to

enable me to provide dental services for my patients. To replace my office use would require me to purchase

an office condominium at great expense if such an office condominium is ever.available in the general area.

I would suffer potential significant damages caused by loss of patients, patient inconvenience and loss of good

will which would result from the relocation of my dental practice.

PA2010-147 for Abatement Period Extension
601 Irvine Avenue
Dr. Arnold Frankenberger



2. How long has the use been operating?

| have been practicing general dentistry at 601 Irvine Avenue since 1982,

Please describe the suitability of the structure for an altemative use.

The 940 square foot dental office is improved with structural facilities to accommodate the provision of dental

services for patients. The office space is not suitable for residential uses without extensive and costly
remodeling.

Please describe way there would be no harm to the public if the use remains beyond the
abatement period.

I have never received any complaints from neighboring property owners or anyone else conceming traffic,

parking, noise or any nuisance problems associated with the operation of my dental office at 601 Irvine Avenue

The six parking spaces at the corner on my lot at Irvine and 15th provide good visibility for traffic

circulation and thereby creates a public benefit in terms of safety for pedestrians and vehicle movement in

this area. Also, the existin

vehicle travel and conserving more productive use of my time.

Updated 10/04/10
2



5.

Please describe the cost and feasibility of relocating the use to another site.

See answer to Question No. 1.

Is there any other evidence relevant to the determination of whether an extension of the
abatement period is required to avoid an unconstitutional taking of property?

Ordinance No. 2008-05 adopted by the Newport Beach City Council on January 22, 2008, reducing

the time to abate or terminate a non-conforming use, may have been enacted to target group homes in

residential districts conducting alcohol and drug rehabilitation programs. My long-term use of the property

at 601 Irvine Avenue for my dental office and residence does not remotely fall into that category. The answers ]

have provided to these questions support my request for a ten-year extension of time to abate the non-conforming

use for my dental office. Enforcing the provisions of Ordinance No. 2008-05 as applied to my dental office

would not result in any public benefit and would constitute a taking of a productive use of my property and

deny me the ability to earn a living without providing just compensation.

Updated 10/04/10
3



SITE PHOTOS
601 IRVINE AVENUE
PA2010-147

VIEWS FROM IRVINE AVENUE AND 15™ STREET

ATTACHMENT No. 3



MODIFICATION PERMIT NO. 340,
PROJECT PLANS, JUNE 15, 1971

601 IRVINE AVENUE
(PA2010-147)

ATTACHMENT No. 4



wapyr:

CuLrads

= ey - i
Eaee, M o . T .
) . ) . /. . N A‘. :
Yong a7 AGE MIN
- - . .o .

(HUSD T zzeqD

S N -




/203 "NZD \\Q\.\\aw< ? th\..\ ,“A,.

AT A\i#_c\... =

: JL-TT -5 ava
- g 148 amoiudv

oy e A ~INIAYZ 799

bnisind
aels jEdis

wmqwz_:w




((\46 ! h.hﬂ(tv “BocM
k?u«v\v BAVH QL N IARA"

o " RILeI=E b SiadY Lon .

¢ s o ._-z.’lL il STRram. J.-( _nvoz i

P T ) .\.,n«!(._.oiu

NM(?JQ s

v o iLénan, |/ . 4.n|(|.4...4§$ I1_¥x‘.._v..u.||!.,

S J

. e Y b2 IZ.:J...C
3

i 4 ﬁ\.whn..\ﬁ c m«ﬂ\vcﬂ\f.}inf. I.ﬁw
A ; ] s

Piadi S u\qw\xﬂw T g

Rer= o g

v il e Eﬁut.rzl._.ai
. : -

Sin

wip T el

CIreS ST TS
j )
{—
¢

: N,H) e~ S .
,W 1 o e confriers P o 4
. -9, S . m;.m‘v. - N Ry .m.‘ s TV v7.\:.L /.H.'»

8 . by i I~ Eh
i i ATy g E 7 e
- eyt S [T A

;taa_z_q_;.i:;,91 S5

BMIAVA 2T do grad S

B RS Th,
—

FUAWNG e

e

Rz

e




i IR

TUUHBREA ROIDES

SGUNIPERUS AREAD

LIRI0PE VAL GATA
CARISEA Tu W TLE

TURLEY TGTLN D

" IKEONR AT T
DUBAEARDLY ikl

LARKCA TUTTLES
[SALON 2008

- [5™ ATREET

TRIUCRETRA T
CZ0" RO

MIVRELESPEL At dAS.

HET S0IL BRERIRNTION
faaloN 9 CLOTHIN EORRLTR Bl 2
Gaclon 7 SUCALYPTUS DLV ANTHENSS &MU &
lahtidil 9 HIBISHES CRowN"  sGauw 4
20hlon 8 JUNIPLLUS CEA GREEN  Sehllon 3

iGN 20 ILUS RITUSA a4

PRUS EAWATAMI 5 ¢atlol

PEZ HO0ISGFT. ¢
SCUBIE (Rkos DELumBOSED REDWGD
56 Buting N SuLEHUR

10 2 FEET N TRGIGMUS

TU BE UaTETHLEL TO 0 DEPTA OF hai
LEyS THAY 27

SCicon 4 JENERA Lt LTS e iy 14

st 3 TUR EB0C SIZE IS S 2

seiig 8 ATl g stgiisel 12 N

T h A Bl gt = e o o e P —
A R | & )

CATTLU0AL T BOLVANTHENS

AL N

A‘_‘ FIeUS NETUSA

| A
T
LE . ‘ '( NZ_ L — ==t omw
RUCHPRERIING WRACARBES inel &ihtart B
: i .
; 3 HIRILCUS (e e BANENI
I X SChub
Al r K
R SRUILY TG -7
i HTALEA f R g !
= " A
i 3 CULENIA LOMALTA 3 Booule ) ) (=
1 B N E—— P 2 DIERGOMIT AR AR THA Wi \L
Iz R T o G . 5
P [ e ol D 3 tutl e baTRINS S CaLon )
l\ | - e ot ST T SR 3 ;- T 5 Al
| & It )’L : DRTE = E = RIS B SSitn
| LIRILPE YRRIZATA Sy )2
s S R T
l HEDERR i 17 3¢ S : b ~
! L JUNIPERLS SEA CREEN .
! e SCALLDN S PYRUS EAWAEAN 15 GaLLaN
, .
L oA R K ING 7 RNYNCHASPELNGN JIKMNISEE
164 10N
MIVEWAY
L NEDERR AN 12°0¢ AT
/
N Jy 1208 neadid’ F LA RRIODES
. RS e ~IGALLON~ = — - *(."‘.?
——4pEwal —_—

20 ROX

/

TINVINE AVE
-7

Dr. Raymonp Degn
CBOIIMVINEAVE AR

OcnLE g - 100

Mm-340

Drawing

471°




CXAA RSN

P e .Aﬁ.f‘(’..?.n o as ssmememrmiion @ o v 8l - . mee tm s e W toames e o e I D e Sl g 6
\P\n oW o
, DI LYY S ) |

NG INTATI

0w
T4 -

ST

0314301 SINVE

3H

INIAISTY

i !
1 1
. Ad Uy IINAIS ...
€ SINTME ROEAAS 1INV SSHY 5
, § AVIH - 2379404
z - B . B /
el - ¢ NS Y




CITY OF NEWPORT BEACH
HEARING OFFICER STAFF REPORT
December 15, 2011, Hearing

Agenda ltem _2

SUBJECT: Rawlins Property Abatement Period Extension - (PA2011-032)
1441 Superior Avenue and
1455 Superior Avenue “J”

APPLICANT: Keisker & Wiggle Architects

PLANNER: Javier S. Garcia AICP, Senior Planner
(949) 644-3206, jgarcia@newportbeachca.gov

PROJECT SUMMARY

Request to extend the abatement period of a nonconforming nonresidential uses
located in a residential district. The subject property is located in the Multiple-Unit
Residential District (RM 2420) and is occupied by an 8,233 square foot medical office
building (1441 Superior Avenue) and a vacant lot utilized for boat storage purposes
(1455 J Superior Avenue). No new development or construction is proposed at this
time. The property owner has requested an extension of the abatement period from one
year to ten years.

RECOMMENDATION

Staff recommends the Hearing Officer conduct a public hearing, receive testimony from
the applicant, the city staff, and members of the public. At the conclusion of the public
hearing, it is recommended that the Hearing Officer: ‘

1. Adopt the attached Resolution for the property located at 1441 Superior Avenue,
based on the findings and considerations discussed in this report, approving the
Abatement Period Extension to ten years, December 15, 2021 (See Attachment
No. 1).

2. Adopt the attached Resolution for the property located at 1455 J Superior
Avenue, based on the findings and considerations discussed in this report,
approving the Abatement Period Extension to December 31, 2013 (See
Attachment No. 2).
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INTRODUCTION

Project Setting

The subject properties are located on the easterly side of Superior Avenue in what is
known as the County Triangle in the Newport Mesa Area of the city. It is bounded by
residential uses to the northwest and southwest, and commercial/medical office uses to
the northeast and southeast.

Project Description

The applicant requests an extension of the abatement period of the nonconforming
nonresidential uses located in the Multiple-Unit Residential District (RM 2420). The
property at 1441 Superior Avenue is occupied by a two-story, 8,233 square-foot
medical/commercial office building with several commercial tenants. The property at
1455 Superior Avenue “J” is a vacant lot which is utilized as a boat storage facility. The
property owner has requested an extension of the abatement period to ten years for
both properties.

Background

Information submitted by the applicant and available in city records indicate the building
located at 1441 Superior Avenue was constructed in 1959 and was owned by a family
member of the property owner.

On February 13, 1962, the City Council adopted Ordinance No. 989 that re-designated
the zoning of the subject properties from Unclassified District (U District) to the Multi-
Family Residential District (R-3) to bring it consistent with Land Use Element of the
General Plan.

On November 9, 1992, the City Council adopted Ordinance No. 92-45 which changed
the zoning of the subject property at 1441 Superior Avenue and other adjacent
properties from the Multi-Family Residential District (R-3 (2178) to the APF District
(Administrative, Professional, Financial Commercial) to bring it consistent with Land Use
Element of the General Plan.

On June 27, 1994, the City Council adopted Ordinance No. 94-30 that re-designated the
zoning of the subject property at 1455 J Superior Avenue and other adjacent properties
from the Multi-Family Residential (R-3) District to the Administrative, Professional,
Financial Commercial (APF) District to bring it consistent with Land Use Element of the
General Plan.

On July 25, 2006, the Newport Beach City Council adopted Resolution No. 2006-76
approving a comprehensive update to the Newport Beach General Plan (“General Plan
Update”), which changed the land Use Designation of the subject properties from APF
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(Administrative, Professional, Financial Commercial) District to RM 2420 (Multiple-Unit
Residential 18 DU/AC) District.

On January 28, 2008, the City Council adopted Ordinance No. 2008-05, which in addition
to other Zoning Code changes, established the maximum time period for the abatement
and termination of nonconforming uses in residential districts. However, determinations of
nonconformity could not be made until the finalization of the City’'s Local Coastal Plan
(LCP), which occurred on July 14, 2009, and the subsequent Zoning Code Update which
was effective November 25, 2010 which delayed the implementation of the abatement
provisions.

On October 25, 2010, the City Council adopted a Comprehensive Update to the Zoning
Code (Newport Beach Municipal Code Title 20, NBMC) bringing consistency between the
Zoning Code and the Land Use Element of the General Plan. The result of that action
rendered several properties nonconforming, including existing commercial uses located
within residential districts, which in accordance with Ordinance No. 2008-05 became
subject to abatement in accordance with the following Section of Chapter 20.38 of the
NBMC:

20.38.100 Abatement Period.

C. Residential zoning districts involving a structure. In residential zoning
districts or in an area where residential uses are allowed in planned
community districts or specific plan districts, a nonconforming use of land
involving a structure shall be discontinued as follows:

1. Abatement period. A nonconforming use of land involving a structure
in a residential zoning district shall be discontinued on the earliest
date as follows:

a. Within one year; or

b. Upon the expiration of the term of a lease on the property.
Any lease shall be the last lease entered into for the subject
property prior to December 7, 2007; or

e Upon the expiration of a current operating license that is
required by State law.

The City sent letters to all known properties with uses that are subject to abatement. The
abatement order for the subject properties were issued on January 14, 2011. Staff met
with many of the owners of property that are subject to abatement. Staff explained to those
owners the options available to them to remedy their individual situations. Those remedies
include conversion of use or development to a residential use; request for extension of the
abatement period; and/or request to amend the General Plan, Coastal Land Use Plan
(where applicable) and Zoning Code to allow the continuation of the commercial use. In
the case of the subject application, the owner chose to pursue an extension of the
abatement period to amortize the investment of the current improvements on the subject
property.
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DISCUSSION

General Plan

The Land Use Element of the General Plan generally guides the future development of
the City and would generally allow the continuation of legally established structures and
uses; and does not specify requirements for abatement of nonconforming uses. The
Zoning Code is the regulatory tool that implements and regulates the provisions of the
General Plan.

Zoning Code

To make the subject properties consistent with the Zoning Code would require the
abatement of the nonresidential uses. However, the Zoning Code allows for a procedure
to grant an extension of the abatement period for the continued use of the existing
building and use. The approval authority for the extension lies with the Hearing Officer
in accordance with the provisions of Section 20.38.100C 4b of the NBMC. The Hearing
Officer is also required to conduct a public hearing on the request in compliance with
Chapter 20.62 of the NBMC.

Findings and Considerations:

In accordance with the provisions of Chapter 20.38 of the NBMC, the Hearing Officer,
by resolution, shall approve, conditionally approve, or deny the request for an extension
to the abatement period. The resolution shall include: findings of fact; evidence
presented of economic hardship arising from the abatement proceedings; the
nonconformity’s impact on the community; and other factors that may affect the length
of the abatement period required to avoid an unconstitutional taking.

In accordance with the provisions of Section 20.38.100 (C-4c), the Hearing Officer in
reviewing an application for an extension to the abatement period shall consider the
following:

(1) Length of the abatement period in relation to the owner's investment in the
use;

(2) Length of time the use was operating prior to the date of nonconformity;

(3)  Suitability of the structure for an alternative use;

(4)  Harm to the public if the use remains beyond the abatement period; and

(56)  Cost and feasibility of relocating the use to another site.

The applicant has submitted information in support of the request (Attachment No. 3).
Staff has reviewed the information submitted by the applicant and has summarized it
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below to address the findings and considerations for each of the two properties
involved, that the Hearing Officer may use in making his determination.

PROPERTY 1, 1441 Superior Avenue

(1)  Length of the abatement period in relation to the owner's investment
in the use.

According to the property owner, the office building has occupied the site for the past 52
years. Current tenant leases extend to as late as June 30, 2013, including options. The
owner may suffer economic hardship if required to abate any of the uses prior to
expiration of the longest current lease. However, the owner has requested an
abatement period extension of ten years, as discussed below.

Lease Summary

The property owner also owns the building next door at 1445 Superior Avenue which is
occupied by a skilled nursing facility and is a conforming use. The lease of the sKkilled
nursing facility expires on December 31, 2020. The property owner suggests future
development opportunities would be maximized by combining the three properties.
Therefore, they seek to maintain the nonconforming uses until the lease expires for the
skilled nursing facility.

The property owner's ability to fund the potential future project that could incorporate the
properties at 1441, 1445 and 1455 J Superior Avenue could be affected by the loss of
income resulting from the abatement of any of the uses that currently occupy the
subject properties and the 1445 Superior Ave property.

The one year abatement period specified by the Municipal Code is not of sufficient
duration to amortize the property owner’s investment, especially since the current lease
for 1445 Superior Avenue has nine years left. The information submitted by the
applicant indicates that an extension of 10 years for the abatement of the current uses
is necessary to avoid an unconstitutional taking of the applicant's property.
Subsequently, the ten year period would allow the current tenants opportunity to vacate
the building.

(2) Length of time the use was operating prior to the date of
nonconformity.

According to county records, the building was constructed in 1959 as a commercial
building and maintained as such. On November 9, 1992, the City Council adopted
Ordinance No. 92-45 which changed the zoning of the subject property at 1441 Superior
Avenue from the (R-3-2178 (Multi-Family Residential) District to the APF
(Administrative, Professional, Financial Commercial) District to bring it consistent with
Land Use Element of the General Plan.
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The property became nonconforming with the General Plan in 2006, 5 years ago, when
the City Council adopted Resolution No. 2006-76 approving the “General Plan Update”.
The existing structure and use conformed to the Land Use Element of the General Plan
for the prior 47 years; or was nonconforming and not subject to abatement.

(3) Suitability of the structure for an alternative use.

The building could be modified to accommodate other commercial or nonresidential
uses. However, the current building is not suitable for conversion from the existing
commercial use to a residential building without demolishing and building new, or major
renovation to provide adequate living areas and residential parking. Any new residential
use would have to comply with all current municipal requirements, including height, floor
area and parking. The current designations would allow up to three dwelling units and
require six garage parking spaces and two visitor parking spaces.

The time frame to obtain funding and to design and process documents for the
construction of a comprehensive project that would occupy the subject properties and
possibly the 1445 Superior Avenue property could not feasibly be accomplished within
the one year abatement period specified by the Zoning Code. Additionally, the loss of
revenue due to abatement, during the processing of the new project, would subject the
property owner to additional economic hardship.

(4) Harm to the public if the use remains beyond the abatement period.

As seen in the aerial photo on Page 9, the Rawlins Property is in an area that is
occupied by other nonresidential uses; including office, medical office (across the street)
and a skilled nursing facility. It is anticipated that the continued commercial use of the
subject property is compatible with the surrounding uses and will not have a negative
impact or pose harm on the neighboring residential and nonresidential uses in the
vicinity. The commercial office use continues to serve persons that reside and work in
the area. Photos of the site as viewed from Superior Avenue are attached (Attachment
No. 4).

A neighbor to the west has raised concern related to traffic and aesthetics related to the
boat storage use (discussed later in this report). The neighbor indicates that the owner
of the subject property has diverted traffic by means of an ingress/egress easement, as
described in the attached letter. However, staff has advised the neighbor that the issues
related to the easement are a civil matter and not under review or consideration of the
application request to extend the abatement period for the boat storage use.

(5) Cost and feasibility of relocating the use to another site.
The applicant’'s submittal indicates that the relocation of the present nonresidential use

would be costly since there are limited numbers of comparable vacant storefront units or
buildings within the vicinity. Consequently, relocation of the nonresidential tenants
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would result in a loss of long term rental income, especially since a new residential
development or another permitted or conditionally permitted use is not proposed in the
immediate future.

PROPERTY 2, 1455 Superior Avenue “J”

(1) Length of the abatement period in relation to the owner's investment
in the use.

The vacant lot is currently utilized as a boat storage facility with a lease term that will
expire on December 31, 2013, including lease options. The property owner has
requested an extension of the abatement period of ten years as discussed previously in
the lease summary on page 6 of this report. The use of the site for boat storage has
required no investment by the property owner for any physical structures. As a vacant
lot before the boat storage use was introduced, the cost of lot maintenance would be
minimal. According to the owner, the extension of the boat storage lease will maintain
rental income which helps to offset the taxes and maintenance costs of the surrounding
parcels owned by the family.

(2) Length of time the use was operating prior to the date of
nonconformity.

There are no records indicating the use of the vacant parcel. The use of the property for
the boat storage is a nonresidential use and therefore subject to abatement. Staff has
attached aerial photos of the subject properties for the years between 2001 and 2011
(Attachment No. 6), which indicate that the use was established after 2001 but before
2006. The applicant has stated that the boat storage facility was established in 20083.
The applicant wishes to continue the boat storage use to honor the existing lease and to
allow for extension to the ten year period in conjunction with the neighboring properties
and the future development of a larger comprehensive project.

(3)  Suitability of the structure for an alternative use.

There is no structure on the property and it is therefore suitable for the construction of a
new residential project or another permitted or conditionally permitted use. Any new
residential use would have to comply with all current municipal requirements, including
height, floor area and parking. The current designations would allow up to eighteen
dwelling units and require thirty-six garage parking spaces and nine visitor parking
spaces on site.

The owner indicates that the continued boat storage use will prevent unauthorized use
of the property and is a better alternative than a vacant lot.
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(4) Harm to the public if the use remains beyond the abatement period.

A neighbor to the west has raised concern that the continued boat storage use of the
property is not compatible with the surrounding residential uses, for reasons related to
traffic and aesthetics. The neighbor states that the boat storage use is a blight to the
area and points to the unsightliness of the views of the neighboring residential use that
overlook the subject property, as evidenced by the attached Photo Presentation of the
Site (Attachment No. 5).
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It should be noted that boat storage use is permitted only in the CM (Commercial
Recreational and Marine) Districts of the City. It appears that the use of this property for
boat storage has no approvals under any of the previous or current zoning district
regulations. Staff therefore recommends that extension of this use be limited to the
current lease term and that boat storage be abated after that time. Additionally, in order
to reduce the visual impacts during the term of the current lease, it is staff's
recommendation that the outdoor storage be limited to boats and vehicles, and that all
other storage items, such as parts and construction materials, be removed within 45
days of this approval (Photo Presentation of the Site, Attachment No. 5).
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(5) Cost and feasibility of relocating the use to another site.

Staff recommends extension of the abatement period to honor the existing lease
obligations and that the boat storage use be abated after that. Since there are no
structures or other physical improvements, the property owner's cost is minimal, with
the exception of the loss of rental income.

RECOMMENDATIONS

As discussed in Finding and Considerations section above for each property, the
applicant has presented information and a request to extend the abatement period to 10
years for both properties. Staff recommends extension of 10 years for 1441 Superior
Avenue; and extension to December 31, 2013 for 1455 Superior Avenue “J”:

Property No. 1, 1441 Superior Avenue

That the request for the extension for ten years be approved based on the following
findings and considerations:

1. That the applicant would suffer significant economic hardship as a result of the
abatement requirement, if required to abate the use prior to expiration of the
current leases, which could subject the property owner to a potential lawsuit by
the current tenants.

2. That one year is not an adequate period of time to amortize the property owner’s
investment in the property, especially since the current leases vary in duration,
and if the neighboring property at 1445 Superior Avenue is considered in
conjunction with a larger comprehensive project and which has 9 years
remaining in its current lease.

3. That the property became nonconforming in 2006, 5 years ago, when the City
Council adopted Resolution No. 2006-76 approving the “General Plan Update”.

4. That the building could be modified to accommodate other commercial or
nonresidential uses. However, the current building is not suitable for conversion
from the existing commercial use to a residential building without demolishing
and building new, or major renovation to provide adequate living areas and
residential parking.

5. That the property is in an area that is occupied by other nonresidential uses;
including office, medical office (across the street) and a skilled nursing facility. It
is anticipated that the continued commercial use of the subject property is
compatible with the surrounding uses and will not have any negative impact or
pose harm on the neighboring residential and nonresidential uses in the vicinity.

6. That the office building has been in operation for over 47 years and has not
posed any negative impact on the neighboring uses.
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That the relocation of the present nonresidential uses that occupy the building
would be costly since there are limited numbers of comparable vacant storefront
units or buildings within the vicinity. Consequently, relocation of the
nonresidential tenants would result in a loss of long term rental income,
especially since a new comprehensive residential or expansion of the skilled
nursing facility or assisted living facility project is not proposed in the immediate
future.

That the abatement extension of ten years (December 15, 2021) is appropriate in
that it will afford the property owner the ability to amortize the value of the
building improvements, and that without the extension of the abatement period,
the property owner cannot enter into new leases for the commercial spaces and
would suffer an extended period of reduced revenue. Construction to combine
this property with the neighboring properties in conjunction with a larger
comprehensive project would be adversely affected.

Property No. 2, 1455 Superior Avenue “J”

That the request for the extension to the end of the current lease for the boat storage
use only (December 31, 2013), be approved based on the following findings and
considerations:

T

That the applicant would suffer significant economic hardship as a result of the
abatement requirement, if required to abate the use prior to expiration of the
current lease, which could subject the property owner to a potential lawsuit by the
current tenant.

That one year is not an adequate period of time to amortize the property owner’s
investment in the property, especially since the current lease has an expiration
date of December 31, 2013.

That the property became nonconforming in 2006, 5 years ago, when the City
Council adopted Resolution No. 2006-76 approving the “General Plan Update”.
That there is no structure associated with this nonresidential use and therefore
conversion to a residential building will not require any demolition of existing
structures in order to construct a new residential structure.

That the boat storage use is located in an area that is occupied by other
nonresidential uses; including medical office, and a skilled nursing facility and
assisted living facility. However, the continued boat storage use is not compatible
with the adjacent residential uses that overlook the property. That abatement in
consideration of the existing lease will eliminate the aesthetic impact on the
neighboring residential units and protect the property owner from potential
lawsuit that could be caused by abatement prior to expiration of the lease term.
That there are no discretionary approvals for the boat storage use, and there is
no information on the use of the property prior to the current lease to justify an
extension beyond the lease term.
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7. That the relocation of the boat storage use prior to expiration of the current lease
could be costly and would result in a loss of clientele, and could result in a
prolonged loss of revenue to the property owner.

8. That the abatement extension to December 31, 2013, is appropriate in that it is
consistent with the current lease and the required abatement period specified by
Section 20.38.100 C-1.b of the NBMC, as applies to nonresidential uses in
residential districts.

CONCLUSION

Based on the information submitted by the applicant, adequate justification has been
presented to extend the period of abatement. Therefore, in accordance with the provisions
of Section 20.38.100 of the NBMC, the Hearing Officer may approve the request for
extension of the abatement period based on the Findings and Consideration and
testimony presented at the hearing. It is recommended that the Hearing Officer take the
following action;

e Adopt the attached Resolution for the property located at 1441 Superior Avenue,
based on the findings and considerations discussed in this report, approving the
Abatement Period Extension to ten years, December 15, 2021 (See Attachment
No. 1).

e Adopt the attached Resolution for the property located at 1455 Superior Avenue
“J”, based on the findings and considerations discussed in this report, approving
the Abatement Period Extension to December 31, 2013 (See Attachment No. 2).

Environmental Review

The project is categorically exempt under Section 15301, of the California
Environmental Quality Act (CEQA) Guidelines - Class 1 (Existing Facilities).

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to property owners within
300 feet of the property and posted at the site a minimum of 10 days in advance of this
hearing consistent with the Municipal Code. Additionally, the item appeared upon the
agenda for this meeting which was posted at City Hall and on the City website.
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DRAFT RESOLUTION APPROVING
THE ABATEMENT PERIOD EXTENSION
1441 SUPERIOR AVENUE
(PA2011-032)

ATTACHMENT No. 1



RESOLUTION NO. HO 2011-

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH APPROVING THE ABATEMENT
EXTENSION PERIOD FOR THE PROPERTY LOCATED AT
1441 SUPERIOR AVENUE (PA 2011-032)

WHEREAS, Chapter 20.38.100 of the Newport Beach Municipal Code (NBMC)
requires nonconforming nonresidential uses in residential zoning districts to be abated
and terminated upon the expiration of time periods identified by the NBMC. Following
the issuance of an Abatement Order, Chapter 20.38.100 provides that a property owner
may request an extension of the abatement period in order, to amortize a property
owner's investment in the property and avoid an unconstitutional taking of property; and

WHEREAS, an application was filed on behalf of The Rawlins Family Trust, the
owner of property located at 1441 Superior Avenue, and legally described as Portion of
Lot 819, First Addition to Newport Mesa Tract, requesting an extension of the abatement
period specified by the NBMC Section 20.38.100. If granted, the extension will allow the
continued operation of existing commercial use for ten years from the date of the Hearing
Officer's approval (December 15, 2021). The property is located in the RM (2420)
Zoning District, where such nonresidential uses are not permitted; and

WHEREAS, a public hearing was held on December 15, 2011, in the City Hall
Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time,
place and purpose of the meeting was given in accordance with the NBMC and other
applicable laws. Evidence, both written and oral, was presented and considered at this
meeting; and

WHEREAS, the hearing was presided over by Hon. John C. Woolley, retired
Judge (California Superior Court, Orange County), Hearing Officer for the City of
Newport Beach; and

WHEREAS, the findings and considerations of Section 20.38.100 (C.4(c)) of the
NBMC and facts in support of the findings and considerations are as follows:

1. The length of the abatement period is not appropriate considering the
owner's investment in the use;

Facts in Support of Finding: The one year abatement period specified by the Municipal
Code is not of sufficient duration to amortize the property owner's investment. The
information submitted by the applicant indicates that an extension of 10 years for the
abatement of the current uses is necessary to avoid an unconstitutional taking of the
applicant's property. Subsequently, the ten year period would allow the owner to
transition the current tenants out of the building to accommodate the future project. An




City of Newport Beach

Hearing Officer Resolution
Abatement Extension — Rawlins Trust
(1441 Superior Avenue)

Page 2 of 3

extension period for the term of the lease is necessary to avoid economic hardship that
will result if the owner is required to abate the use prior to expiration of the lease.

2. The length of time the use was operating 'prior to the date of nonconformity
justifies the extension of the abatement period beyond the code specified
one year.

Facts in Support of Finding: The property became nonconforming with the General
Plan in 2006, 5 years ago, when the City Council adopted Resolution No. 2006-76
approving the “General Plan Update”. The existing structure and use conformed to the
Land Use Element of the General Plan for the prior 47 years; or was nonconforming and
not subject to abatement.

3. The existing structure is not suitable for conversion to an alternate use.

Facts in Support of Finding: The building could be modified to accommodate other
commercial or nonresidential uses. However, the current building is not suitable for
conversion from the existing commercial use to a residential building without
demolishing and building new, or major renovation to provide adequate living areas and
residential parking.

4. No harm to the public will result if the nonresidential use remains beyond
the one year abatement period.

Facts in Support of Finding: The property is located in an area that is occupied by other
nonresidential uses; including office, medical office (across the street) and a skilled
nursing facility. It is anticipated that the continued commercial use of the subject
property is compatible with the surrounding uses and will not have any negative impact
or pose harm on the neighboring residential and nonresidential uses in the vicinity.

5. The cost and feasibility of relocating the use to another site cannot be
accommodated within the one-year abatement period.

Facts in Support of Finding: The applicant indicates that the relocation of the present
nonresidential uses that occupy the building would be costly since there are limited
numbers of comparable vacant storefront units or buildings within the vicinity.
Consequently, relocation of the nonresidential tenants would result in a loss of long term
rental income, especially since a new comprehensive residential or expansion of the
skilled nursing facility or assisted living facility project is not proposed in the immediate
future.

FAUSERS\PLN\Shared\PA's\PAs - 201 \PA2011-032\PA2011-032 - Reso of Approval DRAFT 1441 Superior- 12-15-2011.doex
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Hearing Officer Resolution
Abatement Extension — Rawlins Trust
(1441 Superior Avenue)

Page 3 of 3

WHEREAS, this activity has been determined to be categorically exempt under
the requirements of the California Environmental Quality Act under Class 1 (Existing
Facilities). This class of projects has been determined not to have a significant effect on
the environment and is exempt from the provisions of CEQA. This activity is also
covered by the general rule that CEQA applies only to projects that have the potential
for causing a significant effect on the environment (Section 15061(b)(3) of the CEQA
Guidelines. It can be seen with certainty that there is no possibility that this activity will
have a significant effect on the environment and therefore it is not subject to CEQA.

NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby approves the
requested Abatement Period Extension (PA2011-032), subject to the findings and
considerations set forth above.

Section 2. The Abatement Period Extension for the property located at 1441 Superior
Avenue, and legally described as Portion of Lot 819, First Addition to Newport Mesa Tract,
is hereby extended and will expire on December 15, 2021, at which time all nonresidential
use of the property shall cease or the building be demolished, unless an additional
extension of the abatement period is granted; or an appropriate change in the Zoning
District and the General Plan Land Use Designation are approved and adopted; or a
change to the Zoning Regulations pertaining to nonconforming uses or their abatement
are approved and adopted prior to that date.

Section 3. This action shall become final and effective fourteen (14) days after the
adoption of this Resolution unless within such time an appeal is filed with the City Clerk
in accordance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

APPROVED AND ADOPTED THIS DAY OF 2011.

By:

Hon. John C. Woolley, retired Judge
(California Superior Court, Orange County)
Hearing Officer for the City of Newport Beach

ATTEST:

City Clerk

FAUSERS\PLN\Shared\PA's\PAs - 201 NPA2011-032\PA2011-032 - Reso of Approval DRAFT 1441 Superior- 12-15-2011.doex
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RESOLUTION NO. HO 2011- ____

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH APPROVING THE ABATEMENT
EXTENSION PERIOD FOR THE PROPERTY LOCATED AT
1455 SUPERIOR AVENUE “J” (PA 2011-032)

WHEREAS, Chapter 20.38.100 of the Newport Beach Municipal Code (NBMC)
requires nonconforming nonresidential uses in residential zoning districts to be abated
and terminated upon the expiration of time periods identified by the NBMC. Following
the issuance of an Abatement Order, Chapter 20.38.100 provides that a property owner
may request an extension of the abatement period in order, to amortize a property
owner's investment in the property and avoid an unconstitutional taking of property; and

WHEREAS, an application was filed on behalf of The Rawlins Family Trust, the
owner of property located at 1455 Superior Avenue “J", and legally described as Portion of
Lot 918, First Addition to Newport Mesa Tract, requesting an extension of the abatement
period specified by the NBMC Section 20.38.100. If granted, the extension will allow the
continued operation of existing boat storage use to December 31, 2013. The property is
located in the RM (2420) Zoning District, where such nonresidential uses are not
permitted; and

WHEREAS, a public hearing was held on December 15, 2011, in the City Hall
Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time,
place and purpose of the meeting was given in accordance with the NBMC and other
applicable laws. Evidence, both written and oral, was presented and considered at this
meeting; and

WHEREAS, the hearing was presided over by Hon. John C. Woolley, retired
Judge (California Superior Court, Orange County), Hearing Officer for the City of
Newport Beach; and

WHEREAS, the findings and considerations of Section 20.38.100 (C.4(c)) of the
NBMC and facts in support of the findings and considerations are as follows:

1. The length of the abatement period is not appropriate considering the
owner's investment in the use;

Facts in Support of Finding: The one year is not an adequate period of time to amortize
the property owner's investment in the property, especially since the current lease has
an expiration date of December 31, 2013.
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Hearing Officer Resolution
Abatement Extension — Rawlins Trust
(1455 Superior Avenue "J")
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2. The length of time the use was operating prior to the date of nonconformity
justifies the extension of the abatement period beyond the code specified
one year.

Facts in Support of Finding: This property also became nonconforming with the
General Plan in 2008, 5 years ago, when the City Council adopted Resolution No. 2006-
76 approving the “General Plan Update”. The existing use conformed to the Land Use
Element of the General Plan for the prior 47 years; or was nonconforming and not
subject to abatement. The use of the property for the storage of boats is a
nonresidential use and therefore subject to abatement. The applicant’s request to
continue the nonresidential use of the parcel to honor the existing lease terms is
appropriate in this case.

3. The existing structure is not suitable for conversion to an alternate use.

Facts in Support of Finding: There is no structure on this property and is therefore
suitable for the construction of a new residential project or expansion of the adjacent
skilled nursing facility or the adjacent assisted living facility.

4, No harm to the public will result if the nonresidential use remains beyond
the one year abatement period.

Facts in Support of Finding: The property is located in an area that is occupied by other
nonresidential uses; including office, medical office (across Superior Avenue) and a
skilled nursing facility. It is anticipated that the continued boat storage use is not
compatible with the adjacent residential uses that overlook the property. That
abatement in consideration of the existing lease will eliminate the aesthetic impact on
the neighboring residential units and protect the property owner from potential lawsuit
that could be caused by abatement prior to expiration of the lease term. Additionally,
that the outdoor storage be limited to boats and vehicles, and that all other storage
items, such as parts and construction materials, be removed within 45 days of this
approval will also reduce the aesthetic impacts on the neighboring residential uses.

5. The cost and feasibility of relocating the use to another site cannot be
accommodated within the one-year abatement period.

Facts in Support of Finding: The applicant indicates that the relocation of the boat
storage use prior to expiration of the current lease could be costly and would result in a
loss of clientele, and could result in a prolonged loss of revenue to the property owner.

FAUsers\PLN\Shared\PA's\PAs - 201 \PA2011-032\PA2011-032 - Reso of Approval DRAFT 14551 - 12-15-2011.docex



City of Newport Beach

Hearing Officer Resolution
Abatement Extension — Rawlins Trust
(1455 Superior Avenue “J")

Page 3 of 3

WHEREAS, this activity has been determined to be categorically exempt under
the requirements of the California Environmental Quality Act under Class 1 (Existing
Facilities). This class of projects has been determined not to have a significant effect on
the environment and is exempt from the provisions of CEQA. This activity is also
covered by the general rule that CEQA applies only to projects that have the potential
for causing a significant effect on the environment (Section 15061(b)(3) of the CEQA
Guidelines. It can be seen with certainty that there is no possibility that this activity will
have a significant effect on the environment and therefore it is not subject to CEQA.

NOW THEREFORE, BE IT RESOLVED:

Section 1. The Hearing Officer of the City of Newport Beach hereby approves the
requested Abatement Period Extension (PA2011-032), subject to the findings and
considerations set forth above.

Section 2. The Abatement Period Extension for the property located at 1455 Superior
Avenue “J", and legally described as Portion of Lot 918, First Addition to Newport Mesa
Tract, is hereby extended and will expire on December 31, 2013, at which time all
nonresidential use of the property shall cease or the building be demolished, unless an
additional extension of the abatement period is granted; or an appropriate change in the
Zoning District and the General Plan Land Use Designation are approved and adopted; or
a change to the Zoning Regulations pertaining to nonconforming uses or their abatement
are approved and adopted prior to that date.

Section 3. This action shall become final and effective fourteen (14) days after the
adoption of this Resolution unless within such time an appeal is filed with the City Clerk
in accordance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

APPROVED AND ADOPTED THIS DAY OF 2011.

By:

Hon. John C. Woolley, retired Judge
(California Superior Court, Orange County)
Hearing Officer for the City of Newport Beach

ATTEST:

City Clerk

F:\Users\PLNAShared\PA's\PAs - 201 1\PA2011-032\PA2011-032 - Reso of Approval DRAFT 14551 - 12-15-2011.docx
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Abatement Period Extension Application

Planning Department

3300 Newport Boulevard, Newport Beach, CA 92663
(949) 644-3200 Telephone | (949) 644-3229 Facsimile
www.newportbeachca.gov

Property Owner/Applicant Contact (if different)
Name: RAWLINS FAMILY TRUST Name: LISA DE LORMIER
Mailing Address: 1000 San Marino Avenue Mailing Address: same

San Marino, CA 91108

Phone: (818) 954-1990 Phone: ()
Fax:( ) Fax:( )
Email Address: richandlisa1000@att.net Email Address:
Owner’s Affidavit

| Lisa deLormier depose and say that | am the owner of the properties involved in this application. | further
certify, under penalty of perjury, that the foregoing statements and answers herein contained and the information
herewith submitted are in all respects true and correct to the best of my knowledge and belief,

Signature(s) I\ \(.{]\ t[Q A~ Date 12/1/11

VY] T v

NOTE: An agent may sign for the owner if written authorization from the record owner is filed with the application.

Please answer the questions below. Attach additional sheets, if necessary.

Site Address: 1441 Superior Avenue (Office Building)
1445 J Superior Avenue (Vacant Parcel with Boat Storage)

1. Please describe how abatement of the use at this time relates to your investment in the use and
the abatement period requested.

My mother’s estate owns the subject office building at 1441 Superior Avenue as well as the adjacent
property at 1445 Superior, my original family home at1455 F (a conforming residential use), and a vacant
parcel1455 J that currently has boat storage. I have attached an exhibit showing the affected parcels. There
is a convalescent hospital operating at 1445 Superior, which is a conforming use under the new zoning,
They have an existing lease that runs until December 31, 2020, only if we give the tenant 12-months notice
that that we intend to discontinue operation of the facility. Otherwise, they have an option to extend the
Lease term. Having had discussions about the redevelopment of these properties over the last few years
with the City Planning Staff, we have the desire to eventually redevelop the properties as a continuous care
community, working off of our existing convalescent hospital use. That project would be conforming with
the new zoning designation. However, our tenants in 1441 have received notices from the City that they
must now relocate their businesses to another location before the end of 2011, which has severely impacted
the financial viability of the business operation of our properties. Without the continued operation of these
uses, we will be unable to maintain the properties or fund the predevelopment costs of our new
development. We are hereby requesting an extension of the abatement period for ten years. This time
period will allow our leases to run their course in conjunction with the lease on 1445, as well as proceed




6.

forward with our plans of redeveloping our properties into conforming uses. Our intention was to move
forward with submitting and processing the development plans at the time of my mother’s passing, because
of estate planning obligations. When we submitted our request for an abatement extension, my mother was
expected to live for many years. However, she passed away unexpectedly in October and we are now in the
throes of closing her estate.

How long has the use been operating?
This property contains a two-story office building, built by my father in 1959. The building has been in
continuous operation since that time. Many of our tenants have been in the building for years.

Please describe the suitability of the structure for an alternative use.

The office building at 1441 is a two story wood framed structure with no elevator access to the upper floor.
Our architect has studied the building and has determined that alternative uses are not viable due to the
amount of remodel and upgrade required to address today’s code issues. Therefore, until we rebuild to our
new master plan, retaining the use as an office building is a critical piece of our financial planning. As
currently configured, the office building piece cannot be sold off independently of the other properties
because it is not large enough for a building and the required parking. It works well when integrated into the
group of properties.

The vacant parcel at 1455J is currently leased for storage of boats. We have had numerous problems with
use of the vacant property for living, trash dumping, informal use as a neighborhood skateboard park, and
even an unauthorized birthday party. These uses created a nuisance, sights and smells that were unpleasant,
and liability for us. The presence of the boats on the lot has caused these issues to go away. The income
from the lease allows us to offset the taxes and maintenance fees associated with the property, which in turn
will allow us to fund the predevelopment costs of the future plan.

Please describe way there would be no harm to the public if the use remains beyond the
abatement period.

There is no harm to the public if this building remains as an office building for ten more years. Directly
across the street is a three-story medical office building, and all along Superior Avenue are commercial
uses. For the adjoining properties, this office building is a good, quiet neighbor which is closed on nights
and weekends. Keeping the building occupied will also allow us the ability to maintain the building as we
have been doing, keeping it clean and painted.

The continued use of boat storage on the vacant lot precludes the other negative uses. If the boat lease is
terminated, those other uses will likely return, and our ability to deal with them will be limited due to the
lack of available funds. So, the public would benefit from the existing use continuing until such time as the
new development can proceed. It should be noted that the vacant lot is basically land locked, accessed off of
an easement from Monrovia and is not visible form Superior or Monrovia.

Please describe the cost and feasibility of relocating the use to another site.

We do not have any other properties that we could relocate our tenants into as all of our adjacent properties
are also in the new residential zone. Should the tenants be forced to relocate and abandon our building, the
loss of income would not allow us to keep up the maintenance of the building.

Is there any other evidence relevant to the determination of whether an extension of the
abatement period is required to avoid an unconstitutional taking of property?

Updated 01/26/11
2



These properties have been in our family for more than 50 years. We have operated and maintained these
properties without incident for the entire time. We are dedicated to the eventual redevelopment into a use
that conforms to the new zoning designation of multi-family residential, but need the time to make it
through the current economy and manage the estate issues that will allow our family to retain ownership and
construct a new project. It is our intention to continue to move the redevelopment forward, but until the
passing of my mother, we are unable to get a formal approval of the new development because that will alter
the value of the properties such that we will be forced to sell them to pay the estate taxes on the increased
value. We keep the properties clean well maintained, and due to that have been able to keep many of our
tenants for years.

We have approached the redevelopment in a proactive way. Over a year ago we engaged the services of an
architect to assist us in the planning process. We have shared our tentative plans with the Planning Staff and
have implemented many background steps to prepare for the eventual development application process. If
the abatement period is not extended, all of this effort and continued progress will stop, and what is now a
well maintained active project will become abandoned and a potential eyesore to the community. The
extension will set the stage for what will be a future asset to the entire community.

Updated 01/26/11
3
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December 1, 2011

Dear Jay:

I'm glad we are able to go to hearing on this issue, and thank you for your assistance. As you
know from our meeting with you in March and with others at the City over the years, we are
committed to redeveloping our properties in alignment with the City's General Plan. Our
concern is that of timing. When we submitted our request for an abatement extension, my
mother was expected for many years. She passed away unexpectedly in October and we
are now in the throes of closing her estate.

1441 Superior Avenue is adjacent to our property at 1445, an occupied skilled nursing facility
(SNF). Our lease for that SNF expires on December 31, 2020; only if we give the tenant 12-
months notice that that we intend to discontinue operation of the facility. Otherwise, they
have an option to extend the Lease term. This property is central to our redevelopment
planning, in that we will either redevelop our surrounding properties in conjunction with the
SNF (a continuous care community, or senior/assisted living), or raze it all and build
condominiums. Our preference is to pursue the fist scenario, and as you know, we've been
working with an architect toward that end.

We can't do much until the SNF Lease term of December, 2020, and given our tenant’s right
to transition out of their occupancy, our request for a10 year extension remains unchanged.

Here is the other information you requested:

1455 “G" — the original Lease is dated August 15, 2003, and it expires on August 31, 2013.
The Lease terms are extended by amendment to the current Lease, and we have had only
one tenant (Newport Balboa Sailing and Seamanship Association) since the Lease’s
inception.

1441 - the building has 8 suites, and 7 are currently leased. Superior Rehabilitation Center
occupies three suites, has been our tenant since 1989 and their current Lease term ends this
month. They would like to remain in the space. 1* Medical Supply occupies 2 suites and
their Lease expires on June 30, 2013. The Social Group occupies one suite and their term
ends June 30, 2012, and Premiere Home Health Care occupies one suite and their term ends
August 31, 2012.

The income from 1441 is important to us, as stated in our original request letter. As important
is what would we do with an empty building? It would make more sense to redevelop it with
the SNF, and raze it when and if the SNF is demolished.

Question: You did not mention 1455 “J” (vacant lot) in your email. Is it included in the staff
report you are preparing for the hearing?

Thank you — please let me know if | can provide anything further.

Lisa deLormier



SITE PHOTOS
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PHOTO PRESENTATION

1455 SUPERIOR AVENUE “J”
(PA2011-032)
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AERIAL PHOTOS
2011, 2010, 2009, 2006, AND 2001

1441 SUPERIOR AVENUE AND

1455 SUPERIOR AVENUE “J”
(PA2011-032)
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LETTER IN OPPOSITION FROM
A NEIGHBOR TO THE WEST,
NEWPORT KNOLLS HOA

1441 SUPERIOR AVENUE AND

1455 SUPERIOR AVENUE “J”
(PA2011-032)

ATTACHMENT No. 7



Newport Knolls Homeowners Association
A Mutual Benefit Not-For-Profil Corporation

% AM/PM PROPERTY MANAGENMENT, INC.

16882 Gothard St. #/E, Huntington Beach, CA 92647

Fax (714) 848-0542 (714) 963-4500

www.ampmpropetrlies.com
December 7, 2011

Jay Garcia, Senior Planner

City of Newport Beach

3300 Newport Boulevard, Building C, 2™ Floor
Newport Beach, CA 92663

Re: Project File No: PA2011-033 and PA2011-032
Dear Mr. Garcia,

Thank you for meeting with Scott Christian, Lisa Scoll and Susan Harris yesterday. Our communily of 26
homes is NOT in favor of the Cily of Newport Beach approving the Abatement Period Extension for Lisa
de Lorimier OR the Rawlins Family Trust.

Listed below are our reasons for this:

1) The boat storage is a blight in the area. Itis not up to the standards of living in Newport Beach.

2) The boat storage decreases our property values.

3) The boat storage reduces our style of living as we must see this unattractive area.

4) The Rawlins Family met with our Board of Directors and told us the City of Newport Beach
required access to the boat storage from Monrovia through our residential homes and required
them to use our private driveway. They said the City would no longer permit them to use
Superior Avenue to access the boat storage. According to the City, that is totally FALSE and
incorrect.

5) This past summer the Rawlins Family built an asphalt area behind One Nautical Mile so they
could connect from Monrovia Avenue, use our driveway to access the new asphalt area and get
to the boat storage area. Rather than using it as access for the boat yard they require
the employees of their office buildings, and other facilities on Superior to park their vehicles on
1441 and 1455J Superior Avenue. Their employees then walk through a gate in the chain link
fence constructed by the Rawlins Family to go to work.

6) This additional traffic is a "Health and Safety" issue for our residents. We have eight (8) homes
whose garages open directly onto our 30" driveway which these employees now use. Our
residents have small children who play in that area as well. The employees must navigate an "S"
curve from our driveway to connect 30 feet hehind One Nautical Mile to the new asphalf. When
leaving work, they must again traverse the "S" curve. It is only a matter of time before the
buildings are damaged or worse, someone is hurt, or killed. Having this additional traffic is not
safel

7) The City approved a new college to be bhuilt on Monrovia. We are thrilled with this and
understand this will create new traffic in our area. Adding additional traffic from the Superior
Avenue facilities will exacerbate this issue needlessly.

Should the City again grant the boat storage again, we request

a) Approval should be limited to a term not to exceed 3 years.

b) Require all vehicles associated with the Rawlins/de Lorimier Properties to use Superior
Avenue as ingress and egress.

c) If the City approves the Abatement, require the Rawlins/de Lorimier owners to improve the 30'
area to the south of Newport Knolls that abuts The Beach House at their own expense and use
that area for ingress and egress instead of our driveway. That would reduce the liability to our
property and more importantly, protect the residents of our community.

Thank you for your attention to this matter.

Sincerely,

Betsy Malone, President
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City of Newport Beach _
3300 Newport Boulevard, Building C, 2" Floor
Newport Beach, CA 92663

Re: Rawlins Abatement Period Extension; Project File No. PA2011-032
Del.orimier Abatement Period Extension; Project Fife No. PA2011-033

Dear Mr. Garcia:

As legal counsel for the One Nautical Mile Association (“Association™), | have
been asked to submit to the City of Newport Beach the Association’s objections to the
above-referenced abatement period extension requests relating to the boat storage
yards. The One Nautical Mile community consists of 42 homes adjacent to the
properties located at 1455 Superior Avenue G and J. The following sets forth the
Association’s objections:

1. The boat storage yards are a blight to the neighborhood and not up to the
aesthetic standards of Newport Beach.

2 The boat storage yards decrease the One Nautical Mile property values.

3. The boat yards are being used for parking vehicles of employees in
neighboring commercial buildings, resulting in increased traffic and safety concerns.

4, The boat yards are very noisy late at night and early in the moming,
including running engines and compressors, sanding, and other maintenance and repair
noises. The Newport Beach Police have been called to the area on numerous
occasions as a result of the unreasonably loud noise coming from the boat yards.

Metro Center
575 Anton Blvd., Suite 460 |Costa Mesa, California 92626 | ph 714-429:0600 | fx 714+429:0699 | hjklawfirm.com

www. hjkTawfirm.com
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Should the City be inclined to grant an extension to the abatement periods, the
Association requests no more than a one (1) year extension. Additionally, the
Association requests that the boat yard hours be limited to 8:00 a.m. to 8:00 p.m. in
order to address the loud noises coming from the boat yards early in the morning and
late at night.

Thank you for your consideration to the Association’s requests.
Very truly yours,

e~

Karen A. Kannen

KAK:cmg
cc:  Board of Directors, One Nautical Mile Association




CITY OF NEWPORT BEACH
HEARING OFFICER STAFF REPORT
December 15, 2011 Hearing
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SUBJECT: Abatement Period Extension — Lisa de Lorimier - (PA2011-033)
1455 Superior Avenue “G”

APPLICANT: Keisker & Wiggle Architets

PLANNER: Javier S. Garcia AICP, Senior Planner
(949) 644-3206, jgarcia@newportbeachca.gov

PROJECT SUMMARY

Application for extension of the abatement period in accordance with Section 20.38.100
of the Newport Beach Municipal Code. The property is currently vacant, but has been
utilized for boat storage purposes since 2006. There are no structures on site and no
new development or construction is proposed at this time. The applicant wishes to allow
the existing nonresidential use to continue for an extended period of time without
abatement for a period of 10 years.

RECOMMENDATION

Staff recommends the Hearing Officer conduct a public hearing, receive testimony from
the applicant, the city staff, and members of the public. At the conclusion of the public
hearing, it is recommended that the Hearing Officer:

o Adopt the attached Resolution for the property located at 1455 Superior Avenue
“G”, based on the findings and considerations discussed in this report, approving
the Abatement Period Extension to December 31, 2013 (See Attachment No. 1).
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INTRODUCTION

Project Setting

The subject property is a land locked parcel located east of Superior Avenue in what is
known as the County Triangle in the Newport Mesa Area of the city. It is bounded by
residential uses to the north and south; a skilled nursing facility to the southeast; and a
residential use; and an assisted living facility to the east.

Project Description

The applicant requests an extension of the abatement period of the nonconforming
nonresidential use located in the Multiple-Unit Residential District (RM 2420) which is
located at 1455 Superior Avenue “G”, a vacant lot utilized as a boat storage facility. The
property owner has requested an extension of the abatement period to ten years.

Background

On February 13, 1962, the City Council adopted Ordinance No. 989 that re-designated
the zoning of the subject properties from Unclassified District (U District) to the Multi-
Family Residential District (R-3) to bring it consistent with Land Use Element of the
General Plan.

On June 27, 1994, the City Council adopted Ordinance No. 94-30 that re-designated the
zoning of the subject property at 1455 Superior Avenue “G" and other adjacent
properties from the Multi-Family Residential (R-3) District to the Administrative,
Professional, Financial Commercial (APF) District to bring it consistent with Land Use
Element of the General Plan.

On July 25, 20086, the Newport Beach City Council adopted Resolution No. 2006-76
approving a comprehensive update to the Newport Beach General Plan (“General Plan
Update™), which changed the Land Use Designation of the subject properties from APF
(Administrative, Professional, Financial Commercial) District to RM 2420 (Multiple-Unit
Residential 18 DU/AC) District.

On January 28, 2008, the City Council adopted Ordinance No. 2008-05, which in addition
to other Zoning Code changes, established the maximum time period for the abatement
and termination of nonconforming uses in residential districts. However, determinations of
nonconformity could not be made until the finalization of the City’s Local Coastal Plan
(LCP), which occurred on July 14, 2009, and the subsequent Zoning Code Update which
was effective November 25, 2010 which delayed the implementation of the abatement
provisions.

On October 25, 2010, the City Council adopted a Comprehensive Update to the Zoning
Code (Newport Beach Municipal Code Title 20, NBMC) bringing consistency between the
Zoning Code and the Land Use Element of the General Plan. The result of that action
rendered several properties nonconforming, including existing commercial uses located
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within residential districts, which in accordance with Ordinance No. 2008-05 became
subject to abatement in accordance with the following Section of Chapter 20.38 of the
NBMC:

20.38.100 Abatement Period.

C. Residential zoning districts involving a structure. In residential zoning
districts or in an area where residential uses are allowed in planned
community districts or specific plan districts, a nonconforming use of land
involving a structure shall be discontinued as follows:

1. Abatement Period. A nonconforming use of land involving a structure
in a residential zoning district shall be discontinued on the earliest
date as follows:

a. Within one year; or

b. Upon the expiration of the term of a lease on the property.
Any lease shall be the last lease entered into for the subject
property prior to December 7, 2007; or

C. Upon the expiration of a current operating license that is
required by State law.

The City sent letters to all known properties with uses that are subject to abatement. The
abatement order for the subject property was issued on January 14, 2011. Staff met with
many of the owners of property that are subject to abatement. Staff explained to those
owners the options available to them to remedy their individual situations. Those remedies
include conversion of use or development to a residential use; request for extension of the
abatement period; and/or request to amend the General Plan, Coastal Land Use Plan
(where applicable) and Zoning Code to allow the continuation of the commercial use. In
the case of the subject application, the owner chose to pursue an extension of the
abatement period to amortize the investment of the current improvements on the subject

property.
DISCUSSION

General Plan

The Land Use Element of the General Plan generally guides the future development of
the City and would generally allow the continuation of legally established structures and
uses; and does not specify requirements for abatement of nonconforming uses. The
Zoning Code is the regulatory tool that implements and regulates the provisions of the
General Plan.

Zoning Code

In the case of the subject properties, in order to make them consistent with the Zoning
Code, would require the abatement of the nonresidential use on the property which
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could result in an 8,250 square-foot vacant lot. However, the Zoning Code allows for a
procedure to grant an extension of the abatement period for the continued use of the
existing nonresidential use. The approval authority for the extension lies with the
Hearing Officer in accordance with the provisions of Section 20.38.100C 4b of the
NBMC. The Hearing Officer is also required to conduct a public hearing on the request
in compliance with Chapter 20.62 of the NBMC.

Findings and Considerations:

In accordance with the provisions of Chapter 20.38 of the NBMC, the Hearing Officer,
by resolution, shall approve, conditionally approve, or deny the request for an extension
to the abatement period. The resolution shall include: findings of fact, evidence
presented of economic hardship arising from the abatement proceedings; the
nonconformity’'s impact on the community; and other factors that may affect the length
of the abatement period required to avoid an unconstitutional taking.

In accordance with the provisions of Section 20.38.100 (C-4c), the Hearing Officer in
reviewing an application for an extension to the abatement period shall consider the
following:

(1) Length of the abatement period in relation to the owner's investment in the
use;

(2)  Length of time the use was operating prior to the date of nonconformity;

(3) Suitability of the structure for an alternative use;

(4)  Harm to the public if the use remains beyond the abatement period; and

(5)  Cost and feasibility of relocating the use to another site.

The applicant has submitted information in support of the request (Attachment No. 2).
Staff has reviewed the information submitted by the applicant and has summarized it
below to address the findings and considerations that the Hearing Officer may use in
making his determination.

(1)  Length of the abatement period in relation to the owner's investment
in the use.

The vacant lot is currently utilized as a boat storage facility with a lease term that will
expire on August 31, 2013, including lease options. Staff recommends that an
abatement extension period to December 31, 2013, will accommodate the current lease
term consistent with the extension recommended for the adjacent boat storage facility
(1455 Superior Avenue “J"); and is therefore appropriate in this case . However, the

property owner has requested an extension of the abatement period of ten years as
discussed below.
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Lease Summary

The property owner also owns the building next door at 1445 Superior Avenue and
makes reference to the lease of that property occupied by a Skilled Nursing Facility.
That lease has 9 years remaining to December 31, 2020 and has requested the ten
year abatement period extension partly to accommodate that lease with the tenth year
on a month-to-month basis. The applicant wishes to extend/renegotiate the current
leases, or the ability to enter into new leases for the properties located at 1441 Superior
Avenue, 1455 Superior Avenue “J”, and the subject 1455 Superior Avenue “G” to ten
years. The justification presented is that the owner would suffer economic hardship if
required to abate any of the uses prior to expiration of the longest current lease, and
that the longest current lease is associated with the 1445 Superior Avenue property
which could be included in the overall project that could occupy all three properties. The
property and use of 1445 Superior Avenue is not nonconforming, however, the Hearing
Officer may choose to take that information into consideration as a basis to determine
the appropriate extension period for the subject property.

The property owner's ability to fund the potential future project that could incorporate the
properties at 1441, 1445 and 1455 G and 1455 J Superior Avenue could be affected by
the loss of income resulting from the abatement of any of the uses that currently occupy
the subject properties and the 1445 Superior Ave property.

The one year abatement period specified by the Municipal Code is not of sufficient
duration to amortize the property owner’s investment, especially since the current lease
for 1455 Superior Avenue “G” has less than two years left. The Hearing Officer may
consider the requested 10 year period and may determine a lesser period of time to
recover the owner's investment, or greater period of time to ensure avoidance of an
unconstitutional taking of property.

(2) Length of time the use was operating prior to the date of
nonconformity.

There are no records indicating the use of the vacant parcel. The use of the property for
the boat storage is a nonresidential use and therefore subject to abatement. Staff has
attached aerial photos of the subject properties for the years between 2001 and 2011
(Attachment No. 4), which indicate that the use was established after 2001 but before
2006. The applicant wishes to continue the boat storage use to honor the existing lease
and to allow for extension to the ten year period in conjunction with the neighboring
properties and the future development of a larger comprehensive project.

This property became nonconforming with the General Plan in 2006, 5 years ago, when
the City Council adopted Resolution No. 2006-76 approving the “General Plan Update”.
The existing use conformed to the Land Use Element of the General Plan for the prior
47 years; or was nonconforming and not subject to abatement.
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(3)  Suitability of the structure for an alternative use.

There is no structure on the property and it is therefore suitable for the construction of a
new residential project or another permitted or conditionally permitted use. Any new
residential use would have to comply with all current municipal requirements, including
height, floor area and parking. The current designations would allow up to three dwelling
units and require six garage parking spaces and two visitor parking spaces on site.

The owner indicates that the continued boat storage use will prevent unauthorized use
of the property and is a better alternative than a vacant lot.

(4) Harm to the public if the use remains beyond the abatement period.

A neighbor to the west has raised concern that the continued boat storage use of the
property is not compatible with the surrounding residential uses, for reasons related to
traffic and aesthetics. The neighbor states that the boat storage use is a blight to the
area and points to the unsightliness of the views of the neighboring residential use that
overlook the subject property, as evidenced by the attached Photo Presentation of the
Site (Attachment No. 3).
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It should be noted that boat storage use is permitted only in the CM (Commercial
Recreational and Marine) Districts of the City. It appears that the use of this property for
boat storage has no approvals under any of the previous or current zoning district
regulations. Staff therefore recommends that extension of this use be limited to the
current lease term and that boat storage be abated after that time. Additionally, in order
to reduce the visual impacts during the term of the current lease, it is staff's
recommendation that the outdoor storage be limited to boats and vehicles (Photo
Presentation of the Site, Attachment No. 3).

(5) Cost and feasibility of relocating the use to another site.

The applicant's submittal indicates that the relocation of the present boat storage use
would be costly since there is no other vacant land or parcel within the vicinity. Staff
recommends extension of the abatement period to honor the existing lease obligations
and that the boat storage and service use be abated after that. Since there are no
structures or other physical improvements, the property owner's cost is minimal, with
the exception of the loss of rental income. The use of the parcel for parking of vehicles
is consistent with other uses in the vicinity.

Recommendation

As discussed in Finding and Considerations section above, the applicant has presented
information and a request for an extended period for a minimum of 10 years for the
property, however, staff recommends extension to December 31, 2013.

That the request for the extension beyond the required one year abatement period
(December 31, 2013), be approved based on the following findings and considerations:

1. That the applicant would suffer significant economic hardship as a result of the
abatement requirement, if required to abate the use prior to expiration of the
current lease, which could subject the property owner to a potential lawsuit by the
current tenant.

2. That one year is not an adequate period of time to amortize the property owner's
investment in the property, especially since the current lease has an expiration
date of August 31, 2013, that an extension to December 31, 2013, consistent
with the recommendation for the boat storage facility next door at 1455 Superior
Avenue “J”, is appropriate in this case.

3. That the property became nonconforming in 2006, 5 years ago, when the City
Council adopted Resolution No. 2006-76 approving the “General Plan Update”.

4. That there is no structure associated with this nonresidential use and therefore
conversion to a residential building will not require any demolition of existing
structures in order to construct a new residential structure.

5. That the boat storage use is located in an area that is occupied by other
nonresidential uses; including medical office, and a skilled nursing facility and
assisted living facility. However, the continued boat storage use is not compatible
with the adjacent residential uses that overlook the property. That abatement in
consideration of the existing lease will eliminate the aesthetic impact on the
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neighboring residential units and protect the property owner from potential
lawsuit that could be caused by abatement prior to expiration of the lease term.

6. That there are no discretionary approvals for the boat storage use or the
commercial parking facility use, and there is no information on the use of the
property prior to the current lease to justify an extension beyond the lease term.

7. That the abatement extension to December 31, 2013, is appropriate in that it is
consistent with the current lease and the recommended extension for the boat
storage facility on the adjacent parcel, and the required abatement period
specified by Section 20.38.100 C-1.b of the NBMC, as applies to nonresidential
uses in residential districts.

CONCLUSION

Based on the information submitted by the applicant, adequate justification has been
presented to extend the period of abatement. Therefore, in accordance with the provisions
of Section 20.38.100 of the NBMC, the Hearing Officer may approve the request for
extension of the abatement period based on the Findings and Consideration and
testimony presented at the hearing. It is recommended that the Hearing Officer take the
following action;

e Adopt the attached Resolution for the property located at 1455 Superior Avenue

“G”, based on the findings and considerations discussed in this report, approving
the Abatement Period Extension to December 31, 2013 (See Attachment No. 1).

Environmental Review

The project is categorically exempt under Section 15301, of the California
Environmental Quality Act (CEQA) Guidelines - Class 1 (Existing Facilities).

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to property owners within
300 feet of the property and posted at the site a minimum of 10 days in advance of this
hearing consistent with the Municipal Code. Additionally, the item appeared upon the
agenda for this meeting which was posted at City Hall and on the City website.
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DRAFT RESOLUTION
APPROVING THE ABATEMENT
PERIOD EXTENSION

1455 SUPERIOR AVENUE “G”
(PA2011-033)

ATTACHMENT No. 1



RESOLUTION NO. HO 2011- ____

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH APPROVING THE ABATEMENT
EXTENSION PERIOD FOR THE PROPERTY LOCATED AT
1455 SUPERIOR AVENUE “G”(PA 2011-033)

WHEREAS, Chapter 20.38.100 of the Newport Beach Municipal Code (NBMC)
requires nonconforming nonresidential uses in residential zoning districts to be abated
and terminated upon the expiration of time periods identified by the NBMC. Following
the issuance of an Abatement Order, Chapter 20.38.100 provides that a property owner
may request an extension of the abatement period in order, to amortize a property
owner’s investment in the property and avoid an unconstitutional taking of property; and

WHEREAS, an application was filed on behalf of The Rawlins Family Trust, the
owner of property located at 1455 Superior Avenue “G”, and legally described as Portion
of Lot 818, First Addition to Newport Mesa Tract, requesting an extension of the
abatement period specified by the NBMC Section 20.38.100. If granted, the extension will
allow the continued operation of existing boat storage use to December 31, 2013. The
property is located in the RM (2420) Zoning District, where such nonresidential uses are
not permitted; and

WHEREAS, a public hearing was held on December 15, 2011, in the City Hall
Council Chambers, 3300 Newport Boulevard, Newport Beach, California. A notice of time,
place and purpose of the meeting was given in accordance with the NBMC and other
applicable laws. Evidence, both written and oral, was presented and considered at this
meeting; and

WHEREAS, the hearing was presided over by Hon. John C. Woolley, retired
Judge (California Superior Court, Orange County), Hearing Officer for the City of
Newport Beach; and

WHEREAS, the findings and considerations of Section 20.38.100 (C.4(c)) of the
NBMC and facts in support of the findings and considerations are as follows:

1s The length of the abatement period is not appropriate considering the
owner's investment in the use;

Facts in Support of Finding: The vacant lot is currently utilized as a boat storage facility
with a lease term that will expire on August 31, 2013, including lease options. Staff
recommends that the abatement extension to December 31, 2013 will accommodate
the current lease term and will coincide with the lease term and boat storage facility on
the adjacent parcel at 1455 Superior Avenue “J".




City of Newport Beach

Hearing Officer Resolution
Abatement Extension — Rawlins Trust
(1455 Superior Avenue “G")

Page 2 of 3

2. The length of time the use was operating prior to the date of nonconformity
justifies the extension of the abatement period beyond the code specified
one year.

Facts in Support of Finding: The property became nonconforming with the General
Plan in 2006, 5 years ago, when the City Council adopted Resolution No. 2006-76
approving the “General Plan Update”. The existing and use conformed to the Land Use
Element of the General Plan for the prior 47 years; or was nonconforming and not
subject to abatement. The use of the property for boat storage is a nonresidential use
and therefore subject to abatement.

3. The existing structure is not suitable for conversion to an alternate use.

Facts in Support of Finding: There is no structure on this property and is therefore
suitable for the construction of a new residential project or expansion of the adjacent
skilled nursing facility or the adjacent assisted living facility.

4. No harm to the public will result if the nonresidential use remains beyond
the one year abatement period.

Facts in Support of Finding: The property is located in an area that is occupied by other
nonresidential uses; including office, medical office (across Superior Avenue) and a
skilled nursing facility. It is anticipated that the continued boat storage use is not
compatible with the adjacent residential uses that overlook the property. Abatement in
consideration of the existing lease will eliminate the aesthetic impact on the neighboring
residential units and protect the property owner from potential lawsuit that could be
caused by abatement prior to expiration of the lease term. Additionally, that the outdoor
storage limited to the storage of boats and vehicles will also reduce the aesthetic
impacts on the neighboring residential uses.

5. The cost and feasibility of relocating the use to another site cannot be
accommodated within the one-year abatement period.

Facts in Support of Finding: The applicant indicates that the relocation of the present
boat storage use would be costly since there is no other vacant land or parcel within the
vicinity. Staff recommends extension of the abatement period to honor the existing
lease obligations and that the boat storage and service use be abated after that. Since
there are no structures or other physical improvements, the property owner's cost is
minimal, with the exception of the loss of rental income.

FAUSERS\PLN\Shared\PA's\PAs - 201 1\PA2011-033\PA2011-033 - Reso of Approval DRAFT - 12-15-2011.docx
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WHEREAS, this activity has been determined to be categorically exempt under
the requirements of the California Environmental Quality Act under Class 1 (Existing
Facilities). This class of projects has been determined not to have a significant effect on
the environment and is exempt from the provisions of CEQA. This activity is also
covered by the general rule that CEQA applies only to projects that have the potential
for causing a significant effect on the environment (Section 156061(b)(3) of the CEQA
Guidelines. It can be seen with certainty that there is no possibility that this activity will
have a significant effect on the environment and therefore it is not subject to CEQA.

NOW THEREFORE, BE IT RESOLVED:

Section 1. The H-earing Officer of the City of Newport Beach hereby approves the
requested Abatement Period Extension (PA2011-033), subject to the findings and
considerations set forth above. ‘

Section 2. The Abatement Period Extension for the property located at 1455 Superior
Avenue “G", and legally described as Portion of Lot 818, First Addition to Newport Mesa
Tract, is hereby extended and will expire on December 31, 2013, at which time all
nonresidential use of the property shall cease or the building be demolished, unless an
additional extension of the abatement period is granted; or an appropriate change in the
Zoning District and the General Plan Land Use Designation are approved and adopted; or
a change to the Zoning Regulations pertaining to nonconforming uses or their abatement
are approved and adopted prior to that date.

Section 3. This action shall become final and effective fourteen (14) days after the
adoption of this Resolution unless within such time an appeal is filed with the City Clerk
in accordance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

APPROVED AND ADOPTED THIS DAY OF 2011.

By:

Hon. John C. Woolley, retired Judge
(California Superior Court, Orange County)
Hearing Officer for the City of Newport Beach

ATTEST:

City Clerk

FAUSERS\PLN\Shared\PA's\PAs - 201 1\PA2011-033\PA2011-033 - Reso of Approval DRAFT - 12-15-2011.doex
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Abatement Period Extension Application

Planning Department

3300 Newport Boulevard, Newport Beach, CA 92663
(949) 644-3200 Telephone | (949) 644-3229 Facsimile
www.newportbeachca.gov

Property Owner/Applicant Contact (if different)
Name: LISA DE LORMIER Name:
Mailing Address: 1000 San Marino Avenue Mailing Address:

San Marino, CA 91108

Phone: (818) 954-1990 Phone: ( )
Fax:( ) Fax:( )
Email Address: richandlisa1000@att.net Email Address:
Owner’s Affidavit

| Lisa deLormier depose and say that | am the owner of the properties involved in this application. | further
certify, under penalty of perjury, that the foregoing statements and answers herein contained and the information
herewith submitted are in all respects true and correct to the best of my knowledge and belief.

Signature(s) i K\] l(Q ( 2 Date 12/1/11

VA

NOTE: An agent may sign for the owner if written authorization from the record owner is filed with the application.

Please answer the questions below. Attach additional sheets, if necessary.
Site Address: 1445 G Superior Avenue (Vacant Parcel with Boat Storage)

1. Please describe how abatement of the use at this time relates to your investment in the use and
the abatement period requested.

I own this individual lot which is adjacent and contiguous to other lots owned by my mother’s estate.
Having had discussions about the redevelopment of these properties over the last few years with the City
Planning Staff, we have the desire to eventually develop this property in conjunction with my mother’s
propetrties as a continuous care community, working off of her existing convalescent hospital use. That
overall project would be conforming with the new zoning designation. However, vacating the current boat
storage use will severely impact my financial ability to contribute to the planning of the development
properties. I hereby request an extension of the abatement period for ten years. This time period will allow
my lease to run it’s course in unison with the leases on the estate properties, as well as proceed forward with
our plans of redeveloping our properties into conforming uses. Our intention was to move forward with
submitting and processing the development plans at the time of my mother’s passing, because of estate
planning obligations. When we submitted our request for an abatement extension, my mother was expected
to live for many years. However, she passed away unexpectedly in October and we are now in the throes of
closing her estate.




2.

How long has the use been operating?

I have been renting the vacant lot to a non profit sailing club for children since 2003, and they store their
boats there. They have a new, five-year lease in place.

Please describe the suitability of the structure for an alternative use.

As this is a vacant lot, it is suitable for alternative uses. As noted above in 1, it is the intention to repurpose
this lot as well as my mother’s properties to conforming uses. My parcel at 1455 G is currently leased for
storage of boats. We have had numerous problems with use of the vacant property for living, trash dumping,
informal use as a neighborhood skateboard park, and even an unauthorized birthday party. These uses
created a nuisance, sights and smells that were unpleasant, and liability for us. The presence of the boats on
the lot has caused these issues to go away. The income from the lease allows us to offset the taxes and
maintenance fees associated with the property, which in turn will allow us to fund the predevelopment costs
of the future plan.

Please describe way there would be no harm to the public if the use remains beyond the
abatement period.

The continued use of boat storage on the vacant lot precludes the other negative uses. If the boat lease is
terminated, those other uses will likely return, and our ability to deal with them will be limited due to the
lack of available funds. So, the public would benefit from the existing use continuing until such time as the
new development can proceed. It should be noted that the vacant lot is basically land locked, accessed off of
an easement and is not visible form Superior.

Please describe the cost and feasibility of relocating the use to another site.

The boat storage could be relocated to another site, however many of the other options are much more
expensive for the tenant. As this is a non-profit sailing club for children, they do have a limited ability to
pay. It has been a mutually beneficial endeavor to have their presence on site as a way of mitigating the
previous problems as well as giving them an affordable alternative for their storage needs.

Is there any other evidence relevant to the determination of whether an extension of the
abatement period is required to avoid an unconstitutional taking of property?

This property as well as my mother’s adjacent properties have been in our family for more than 50 years.
We have operated and maintained these properties without incident for the entire time. We are dedicated to
the eventual redevelopment into a use that conforms to the new zoning designation of multi-family
residential, but need the time to make it through the current economy and manage the estate issues that will
allow our family to retain ownership and construct a new project. It is our intention to continue to move the
redevelopment forward, but until the passing of my mother, we are unable to get a formal approval of the
new development because that will alter the value of the properties such that we will be forced to sell them
to pay the estate taxes on the increased value. We keep the properties clean well maintained, and due to that
have been able to keep many of our tenants for years.

We have approached the redevelopment in a proactive way. Over a year ago we engaged the services of an
architect to assist us in the planning process. We have shared our tentative plans with the Planning Staff and
have implemented many background steps to prepare for the eventual development application process. If
the abatement period is not extended, all of this effort and continued progress will stop, and what is now a
well maintained active project will become abandoned and a potential eyesore to the community. The
extension will set the stage for what will be a future asset to the entire community.

Updated 01/26/11
2



December 1, 2011

Dear Jay:

I'm glad we are able to go to hearing on this issue, and thank you for your assistance. As you
know from our meeting with you in March and with others at the City over the years, we are
committed to redeveloping our properties in alignment with the City's General Plan. Our
concern is that of timing. When we submitted our request for an abatement extension, my
mother was expected for many years. She passed away unexpectedly in October and we
are now in the throes of closing her estate.

1441 Superior Avenue is adjacent to our property at 1445, an occupied skilled nursing facility
(SNF). Our lease for that SNF expires on December 31, 2020; only if we give the tenant 12-
months notice that that we intend to discontinue operation of the facility. Otherwise, they
have an option to extend the Lease term. This property is central to our redevelopment
planning, in that we will either redevelop our surrounding properties in conjunction with the
SNF (a continuous care community, or senior/assisted living), or raze it all and build
condominiums. Our preference is to pursue the fist scenario, and as you know, we've been
working with an architect toward that end.

We can't do much until the SNF Lease term of December, 2020, and given our tenant’s right
to transition out of their occupancy, our request for a10 year extension remains unchanged.

Here is the other information you requested:

1455 “G" - the original Lease is dated August 15, 2003, and it expires on August 31, 2013.
The Lease terms are extended by amendment to the current Lease, and we have had only
one tenant (Newport Balboa Sailing and Seamanship Association) since the Lease’s
inception.

1441 — the building has 8 suites, and 7 are currently leased. Superior Rehabilitation Center
occupies three suites, has been our tenant since 1989 and their current Lease term ends this
month. They would like to remain in the space. 1° Medical Supply occupies 2 suites and
their Lease expires on June 30, 2013. The Social Group occupies one suite and their term
ends June 30, 2012, and Premiere Home Health Care occupies one suite and their term ends
August 31, 2012.

The income from 1441 is important to us, as stated in our original request letter. As important
is what would we do with an empty building? It would make more sense to redevelop it with
the SNF, and raze it when and if the SNF is demolished.

Question: You did not mention 1455 “J” (vacant lot) in your email. Is it included in the staff
report you are preparing for the hearing?

Thank you — please let me know if | can provide anything further.

Lisa delL.ormier



L\

>

\

b

SNV | .
| |
. sousdng | C
e R \
" e
m | N
? rrL[/L
¢
b e
4 ——
2 i
¢

\

Py "o =5 o &1
© 5% ot
\-




PHOTO PRESENTATION

1455 SUPERIOR AVENUE “G”
(PA2011-033)

ATTACHMENT No. 3
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AERIAL PHOTOS
2011, 2010, 2009, 2006, AND 2001

1455 SUPERIOR AVENUE “G”
(PA2011-033)

ATTACHMENT No. 4
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LETTER IN OPPOSITION FROM
A NEIGHBOR TO THE WEST,
NEWPORT KNOLLS HOA

1455 SUPERIOR AVENUE “G”
(PA2011-033)

ATTACHMENT No. 5



Newport Knolls Homeowners Association
A Mutual Benefit Nol-For-Profit Corporation

% AM/PM PROPERTY MANAGEMENT, INC.

16882 Gothard St. #£, Hunlingten Beach, CA 92647

Fax (714) 848-0542 (714) 963-4500

December 7, 2011

Jay Garcia, Senior Planner

City of Newport Beach

3300 Newport Boulevard, Building C, 2™ Floor
Newport Beach, CA 92663

Re: Project File No: PA2011-033 and PA2011-032
Dear Mr. Garcia,

Thank you for meeting with Scott Christian, Lisa Scott and Susan Harris yesterday. Qur community of 26
homes is NOT in favor of the Cify of Newpart Beach approving the Abatement Period Extension for Lisa
de Lorimier OR the Rawlins Family Trust.

Listed below are our reasons for this:

1) The boat storage is a blight in the area. Itis not up to the standards of living in Newport Beach.

2) The boat storage dacreases our property values.

3) The boat storage reduces our style of living as we must see this unattractive area.

4) The Rawlins Family met with our Board of Directors and told us the City of Newport Beach
required access to the boat storage from Monrovia through our residential homes and required
them to use our private driveway. They said the City would nc longer permit them to use
Superior Avenue to access the boat storage. According to the City, that is totally FALSE and
Incorrect.

5) This past summer the Rawlins Family built an asphalt area behind One Nautical Mile so they
could connect from Mcnrovia Avenue, use our driveway to access the new asphalt area and get
to the boat storage area. Rather than using it as access for the boat yard they require
the employees of their office huildings, and other facilities on Superior to park their vehicles on
1441 and 1455J Superior Avenue. Their employees then walk through a gate in the chain link
fence constructed by the Rawlins Family to go to work.

6) This additional traffic is a "Health and Safety" issue for our residents. We have eight (8) homes
whose garages open directly onto our 30" driveway which these employees now use. Qur
residents have small children who play in that area as well. The employees must navigate an "S"
curve from our driveway to connect 30 feet behind Cne Nautical Mile to the new asphait. When
leaving work, they must again traverse the "S" curve. It is only a malter of time before the
buildings are damaged or worse, someone is hurt, or killed. Having this additional traffic is not
safel

7} The City approved a new college to be built on Monrovia. We are thrilled with this and
understand this will create new fraffic in our area. Adding additional traffic from the Superior
Avenue facilities will exacerbate this issue needlessly.

Should the City again grant the boat sterage again, we request
a) Approval should be limited to a term not to exceed 3 years.

b) Require all vehicles associated with the Rawlins/de Lorimier Properiies to use Superior
Avenue as ingress and egress.

¢} If the City approves the Abatement, require the Rawlins/de Lorimier owners to improve the 30
area to the south of Newport Knolls that abuts The Beach House at their own expense and use
that area for ingress and egress instead of our driveway. That would reduce the liability to our
property and more importantly, protect the residents of our community.

Thank you for your attention to this matter.

Sincerely,

Betsy Malone, President
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Jay Garcia, Senior Planner %QF Nﬁ\rﬁ’dis

City of Newport Beach _
3300 Newport Boulevard, Building C, 2" Floor
Newport Beach, CA 92663

Re: Rawlins Abatement Period Extension; Project File No. PA2011-032
Del.orimier Abatement Period Extension; Project Fife No. PA2011-033

Dear Mr. Garcia:

As legal counsel for the One Nautical Mile Association (“Association™), | have
been asked to submit to the City of Newport Beach the Association’s objections to the
above-referenced abatement period extension requests relating to the boat storage
yards. The One Nautical Mile community consists of 42 homes adjacent to the
properties located at 1455 Superior Avenue G and J. The following sets forth the
Association’s objections:

1. The boat storage yards are a blight to the neighborhood and not up to the
aesthetic standards of Newport Beach.

2 The boat storage yards decrease the One Nautical Mile property values.

3. The boat yards are being used for parking vehicles of employees in
neighboring commercial buildings, resulting in increased traffic and safety concerns.

4, The boat yards are very noisy late at night and early in the moming,
including running engines and compressors, sanding, and other maintenance and repair
noises. The Newport Beach Police have been called to the area on numerous
occasions as a result of the unreasonably loud noise coming from the boat yards.

Metro Center
575 Anton Blvd., Suite 460 |Costa Mesa, California 92626 | ph 714-429:0600 | fx 714+429:0699 | hjklawfirm.com

www. hjkTawfirm.com




Jay Garcia, Senior Planner
City of Newport Beach
December 13, 2011

Page 2

Should the City be inclined to grant an extension to the abatement periods, the
Association requests no more than a one (1) year extension. Additionally, the
Association requests that the boat yard hours be limited to 8:00 a.m. to 8:00 p.m. in
order to address the loud noises coming from the boat yards early in the morning and
late at night.

Thank you for your consideration to the Association’s requests.
Very truly yours,

e~

Karen A. Kannen

KAK:cmg
cc:  Board of Directors, One Nautical Mile Association
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